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GAPPL/COM/STP/2874/2022 S IZIIDC/RD/2022-23 11-08-2022-

3T‘ﬁPT I H‘@T(Order-ln-Appeal No )
RAJ-EXCUS 000- APP-071 2023

Date of Order: v Date of issue: ' 21.03 "202.3
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Passed by Shri Shiw Pratap s:mgh, Comm:tssn.oner (Appeals), Ra)kot
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Arising out of above mentioned OIO jssued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/S’l‘ / GST. Rajkot / Jamnagar / Gandhidham :

¢
.

ﬂ'ﬂaﬁf&m T 919 qF 94T /Name & Address of the Appellant & Respdndent -

M/s. Krishnaben Gopalbhai Bhalara, Prop. Krishna Caterer, Maruti Chowk

*

/
Any person aggrieved by this Order-in-Appeal may file an appeal to t_he appropriate authonty in the following way.
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eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Sechon 86
¢ Finance Act,” 1994 an appeal lies to -
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No 2, RK Puram, New
Delhi n all matters relating to classification and valuation
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e a eal to the Ap 3llate Tribunal shall be filed in quadruphcate m form EA- 3 / as prescnbe under Rule 6 of

ntr Excise Rules, 2001 and shall be accompanied ams one which at least shoul accompanied
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a fee of Rs. ; )

e T T PP
- AT IR '

g 1: 1,000/- soo _m%[wfm 000
FET Y AL Ao T L Y e LTS
%E@l?ﬁ/ m%?&w%%nﬁ% %-w% 500/- m'«m W:%Ew

‘ ‘l‘he apglegl under sub section (1) of Section 86 of the Fmﬁncg Act 1994, to the Appellate Tribunal Shall be filed

cate in Form S.T.5 as prescribed under Ri I) O{uc e Servxce ax Rules, 199 . and Shall be

C % a c of the order appealed against (one o be certlﬁe ' CO) should ‘be
gcgom y a feeg }df Rs. 1000/- w%ere theaagmount( of service tax mteres demand etf gm levied. of
8.5 s or ess, Rs.5000/- where the amount of servxce t%x & interest demanded &. pena.lty levxe is more
an lakhs but no exceeding Rs. F Lakhs, Rs.10,000/- where the amount of ‘service tax & interest

al e ed is ees, in the fi rm crosse favour of the
« Assistant Reg? St ty VI benc! of nommated l:ﬁbhcnégctor Bank of the p! t}pe where thecgench of Tribunal is
situated. / Apphcauon mac e for grant of stay shall be accompamed by a fee o Rs. 50
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apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall beg?;lﬁd in For ST.7 as .

prescribed under Rule 9 (2) &9( A) of the Semce Tax Rules, 1994 and shall be accom lt-:amed by a ¢opy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) °
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Comm1ss1oner of Central xc1se/ rvice Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the QESTAT under Section 35F of the Céntra.l Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie

before the Tribunal on p ent of 10% of the duty demanded where duty ér du and penalty are in dispute, or |

penalty, where penalty alone is in dispute, provided the amount of pre- depos:t payable would be subject toa
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall mclude
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; :
iif) amount payable under Rule 6 of the Cenvat Credlt Rules
- provided further that the provisions of this Section shall not gpllg to the sta Rphcanon and appeals
pendmg before any appellate authority pnor to the commencement of 'inance (No ct, 2014
o,

Revigion applicati rnment Qf India:
fol %mﬁﬁ’%ﬁm o R 45 S R e

A rewsmn a hcatton lies to the Under Secretary, to the Government of lndlh Revision Apphcatlon Unit, Mini t?'
of Finance, gartment of Revenue ' 4th Floor, Jeevan Deep Building, Parliament Street, New De llu-llOOO
utt.lger tlSec%osnB tS,EE of the CEA 1944 in respect of the following case, govemed by first proviso to sub- section (1f
of Section- ibid
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ase of any loss of goods, wh tﬁre the loss occurs in transit from a factory to a warehouse or to another factory

or om one ware%ouse to.another during the course of processing of the goods in a warehouse or m storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise gn oo%s exported to any country or térritory outside India of on excisable
material use 3 in the mat%ufacture [¢] th% goodsxv]?hrt h are exgorted ttgy any countrryy or tengltory outside India.
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In case of goods exporgg outside Indla export to al or Bhutan, w1thoutg pévment of duty.”
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C{redxt of any duty allowed to be uuhzea towards p ent of excise uty on final products under the provisions

this Act or the'Rules made there under such order i qassed by the Commissioner (Appeals) on or after the
date appointed under Sec. 109 of the Finance (No.2) Act,
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The above a] on shall be made m d hcate in Form No. EA-8 as spegified under Rule, 9 of Central Excise
(Appeals), RSP cg2001 3 months the date on which the pder sought to be a pealed a m%’s 1s
communicated and all be accom anied two copies each of the QIO and Order-In- Apé) 1t should also
accompanied by a co%% of TR-6 an evidencing payment of prescnbed fee as prescnbe under Section 35- EE
of CEA 1944, under Major- Head of Account.
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The rev1/s10n ag%hcatlo:.rghall be accompamed by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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ers of order-in O tﬁmsﬂ fee for each 0.I.O 1d be paid in the aforesaid manner,
notwlthstan g the fact that the one appeal to Appellant Tribunal or the one aspphca}mn to the Central Govt.
As the case may be, is ﬁlled to avoid scnptona work 1f excising Rs. 1 lakh fee of Rs."100/- for each.
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ne C of hcatlon or O.1.0. as the.case may be, and the order of the adjudicating authority shall bear a
court ?epeystarg;;’)pof Rs.6. 50r as prescribed under Scx'ledule I in terms of the Cour"’t Fee Actg1975 astg.mende °
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Attention is also imted to the rules co verm}§ se and other related matters contained in the Customs Excise
and Service Appellate Tribunal (Procedure) ules, 1982.
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For the elaborate, detailed an latest provisions relating to ﬁlmg of appea] to the hlgher appellate authonty, the

appellant may refer to the Departmental website www.cbec. gov.in

-

e

’ :

i
-




S S . o GAPPL/COM/STP/2874/2022

artﬂa ar@gr /ORDER-IN-APPEAL

Krishnaben Gopalbha1 Bha.lara, Prop Knshna Caterer, Maruti Chowk,
SatyasaJ Heart Hosp1tal Road Rajkot—360 005 (herelnafter referred to as the -
appellant) have ﬁled Appeal No.‘GAPPL/ COM /STP/2874 /2022 against Order-
in-Original No.121 / DC/RD/ 2022 23 dated 11. 08.2022 (hereinaﬁer referred to
as 9mpugned order) passed by the Assistant Commrssmner Central GST

. " Division- 11, RaJkot (heremafter referred to as adJud1cat1ng authorlty’)

2. Facts of the case, in bnef are that a show cause notlce dated '
23. 04 2021 was issued to the appellant demandlng service tax of
) ;Rs 1,27,495/- and proposmg penalt1es under Sections 77 and 78 of the
F1nance Act, 1994 on the ground of dlfference in ITR and STR. The
adjud1cat1ng authority, by the impugned order, confirmed the demand along
with- 1nterest under Secnon 75 of the Finance Act 1994 and 1mposed penalty
of Rs. 1 ,27,495 / under Section 78 of the- Finance Act 1994. He also imposed
penalties of Rs.10, OOO /- under Section 77(1)(0) and Rs. 10,000 / under Section
‘ 77(2) of the Fmance Act 1994

’. Belng aggneved the appellant filed the present appeals whereln they,

3 .
] nterralza, contended that appellant has not got opportunrty to present his

explanat1on as appellant has not received the show cause notlce The appéllant
submitted that they were engaged in the busmess of outdoor caterlng services’
and also engaged in sale of goods They contended that they had prov1ded
serv1ce of Rs.6, 65 417/ and sold goods of Rs 12 81 443/ They submitted
».that service tax of Rs. 93 908/- was paid on servrce provided. They submitted

cop1es of ST-3 returns and challans under Wthh service tax was paxd

4. Chartered Accountant Jayesh Bhanden -appeared for personal
v‘hearmg on 23. 02 2023 and subm1tted that the appellant is prov1d1ngv
catering service. The groceries supphed were subJect to VAT for which VAT
return is enclosed. For the servrce portion they filed ST-3 return.
Mistakenly, the first half return for F.Y 2015 16 was filed for Nil value,
though the. apphcable service tax was pard on the correct value Tax pard
challans are enclosed Copy of ST-3 returns Form- 26AS. ITR and Profrt |
and Loss accounts are also enclosed He submltted that they did not

recelve any letter or the show cause notice and ‘could not defend before

o 'adJudrcatmg authority, who passed order €x- parte He requested to drop

the Order-in- Or1g1nal

5. I have carefully gone through the facts of the case, the impugned order,

AR appeal memorandum and Wntten as well as oral submissions made by the

| W | - Page3of4
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the demand of service tax is proper and _]ustlﬁable

\

6. . Ifind that the demand of service tax was made and conﬁrmed on the

- ground of d1fference in ITR and ST-3. But, while going through the 1mpugned

order, it is not understood as to how the difference has been worked out. The -

difference has been directly mentioned withoyt showing the amount as per ITR

or 26AS and amount as per ST-3 returns. The appellant, on the other hand,

B e

submitted that appellant was providing catering service as well as sale of

goods. The groceries -suf)plied were subject to VAT for which they produced

copy of VAT return. For proof of payment'of service tax on the income of

Rs.6,65,417/- as shown in the profit and loss aecount, the appellant produced

copies of ST-3 returns and challans showing payment of service tax of

Rs.93,908/-.

- .

7. I observe from the profit and loss account and the VAT_ return

submitted by the appellant that they were engaged in trading of goods as the

income of Rs.12,81,443/- is shown as from sale of goods on which they have

paid VAT. I find that ‘trading’ of goods is falling under Negatitre List as per
Sr.No.(e) of Section 66D of the Finance Act, 1994. As the appellant had

already paid service tax on the income from catering servxce the demand

of service tax confirmed on difference in income, that too without giving

any working as to how the difference arrived, is not sustainable.

8. In view of above, I set aside the'impugned‘order and allow the appeal.

9.  iiaRal gRT g @ e ardie @1 Figer Sudled a9%  frar T S |

a. The appeal filed by the Appellant is disposed off as above
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Central ‘GST (Appeals) 3T (37dId)/Commissioner (AppeaIS)
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By R.P.A.D. . Rajkot
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mﬁaﬁw Y9y 31C gifeqed Js
ASPHIE-360 005

To

- Krishnaben Gopalbhai Bhalara,

Prop. Krishna Caterer,
Maruti Chowk, o

- Satyasai Heart Hospital Road
Rajkot-360 005
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