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Passed by Shri Shiv Pratap Singh, Commissioner : (Appeals), Rajkot.
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'Ansmg out of above mentioned OIO issued by . Addmonal/Jomt/Deputy/Assxstant Commxssmner, Central
_Excise/ST / GST, Rajkot/Jarnnagarl Gandhidham :

wﬁﬂﬁf&wﬁmﬁ FT AT U9 94T /Name & Address of the Appellant & Respondent -

.be/ 8. Shri Danabhai G Humbal Nandkishor Transport, Railnagar, Rajkot.
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my person aggneved by this Order-in-Appeal may file an appeal to the appropriate authority in %-Ae followmg way.
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A B;:al to Customc, Excise & Service Tax Appellate Tribunal under Section 35B of CEA 1944 /. Under Section 86
e Finance Act, .1994 an appeal lies t to:-
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: The special bench of Customs, Excise & Semce Tax Appellate Tnbunal of West Block No. 2, RK. Puram, New
" Delhi in all matters relating to classification and valuation. .
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To the West regional bench C stoms, Excise & Service Tax &pellate Tribunal JCESTAT) a} 2nd Floor, Bhaumali
hawan, Asarwa Ahmedabad 380016in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the A ellate Tnbunal shall be filed in uad licate in form EA-3 / as rescnbed under Rule 6 of

Centrp Exm gg.l Rules, 2001 and shall be acco%n aﬁ%% %gatx;nst one whx h /at least shotild be accompanied

by a fee of Rs, (I)(I) 50(50/ Rs 10,000/ - here amo nt of quty de an mte;'ﬁst/genalty/ fefund is upto 5

Lac., 5 Lac to c an above 50 Lac respecnve t¥1 crosse avour of Asst. Registrar

of granc h of any ominated public sector bank e pl acc w ere the bench any nominate &ub C sector

' gf th% la?e wh ere t.he bench of the Tribunal is srtuated Apphcatlon made for g;ra.nt of stay shall be accompanied
y a fee o

m ﬁrrarfhﬁwwgttﬁume isaﬁnh R, 13%;1 %ﬁws(# (:ﬁrﬁﬁ

. %ﬂgi%tz n@#wﬂtﬁﬂmﬁkm%m* 11-gtﬁ'rr r-mm:m
o m%‘%amg 0 ST T T 1,000/~ 5oo /- 0*000/
o shdeay

sﬁaﬂ T % 0/ mﬂ

: The appeal under sub secuon 1) of Sectlon 86 of the Finance Act, 1994 to the A ellate Tnbunal Shall be filed

gru licate .in orm S.T .(S) as rescnbed under Rule 9(1 f e Serv:ce alr)( Rules, 1994, and Shall be

the or%er appealed against (one of whi §1 be certified ccg)& and ‘should be

% ere the amount of service tax interest deman e [

S. ess, Rs, 0/ whi ere the amount of service tax & interest demanded & pen tylevxe is more

than five lakhs but not exceeding Rs. Fifty Lakhs, Rs 10 000/ where e amount of service tax & interest

demanded & penalty levied is morg than Lakg Sg rm of crossed bank draft in favour of the

Assistant Registrar of the bench o normnated E:ﬁ lic Sector Bank [ ? glﬁc§ where the ench of Tribunal is
situated. / Application made for grant of stay sh be accompamed by afe
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e apgeal under sub section (23 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 g) &9(2A) of the Service Tax Rules, 1994 and shall be accomganied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order [Eassed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on paalyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
on

penalty, where penalty e is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10-Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

1) amount of erroneous Cenvat Credit taken;

iit) amount payable under Rule 6 of the Cenvat Credit Rules -

.- provided further that the provision$ of this Section shall not %;_‘)p% to the stay aRplication and appeals -
pending before any appellate authority prior to the commencement of e Finance (No.2) Act, 2014. .
(©) Reviglon application to Government of India ' ‘
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Minis
of Finance plgegartment of Revenue, 4th m3§¥, eevan Deep Building, Parlf_lagle t ?u'%%t, New Delhi-1 IOO(t)'?’

verned by firsf

under Section 35EE of the CEA 1944 in respect of the following case, g proviso to sub-sect‘ion (1)

" of Section-35B ibid:
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In case of any 16ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse .
[
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In case of rebate of duty of excise ?n goods exported to any country or territory outéide India of on -excisable
material used in the manufacture of the goods which are exported to’any country or territory.outside India.

i) chmggwo;irs !expor@-g ?ﬂm@fmﬁﬁg @wﬁ:ghm,@mmﬁn{yment of duty. :
iv). ¥ IqTeT ¥ ¥ forg Ay fefaaw wa ; A
w gm'm' = %) - A AR A GARB ORG-Sl Gt s L ke R R S

TI gl : : , "
Credit of any du owed to be utilized towards payment of excise duty on findl products under the provisions
ofr this Act 03{' é:y R%l}es tEnaci)e there under such ogdgnis %assed by t.hetyComrgssigner (Appeals) on orpafter,lthe
. date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

v) IQAeh a4 IRAqT T weqT EA-8 ¥ ﬁﬁmwm(m)ﬁﬁwﬁﬂom,%mg%m g, ™
T S aimhﬁwrﬁaﬁ%q T ST & e o € e 42 R o 8 e

d : m'n3|5~EE Ea %awﬁﬂa:mﬁm %QTWTR-Gg ey |qu$

: —~—

INTE g , 1944
The above apPlicaﬁon shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules,

es, 2001 within 3 months from the date on which the order sought to be gfpealed ainst is
communicated and shall be accom&amed %y two copies each of the QIO and Ord r-In;Apge . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, inder Major Head of Account. ) .
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The revision licau'oTEhall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. N
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the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner,

notwithstandin, e fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt.
As the case ma,% be, is filled to avoid sc%%toria work I1.’fp.°.xc:ising Rs. 1 lakh fee of ngpl 00/- for each.
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8’@ f lication or O.1.0. the case may be, and the order of the adjudicating authority shall bear a
' C(ﬁnc?&ys?ar%%pofc l%s.°6.50 as presgt?ibed under Schedule-I in terms of the Com{ Fee Act,gl 975, ast’a’mended.
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Attention .is also invited to the rules covennlguthese and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest glowsxons relating to filing of appeal to the higher appellate authority, the : i
appellant may refer to the Departmental website www.cbec.gov.in o l"i‘
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aml'aarr%m ‘ORD R-IN-A}?PEAL

Shr1 Danabhal Gagubha1 Humbal Nandk1shor Tranport Railnagar,
» Ra_]kot v(herelnafter réferred to as’ t,he.’ appellant) filed appeal
© No.GAPPL/COM/STP/2873/2022  against Order-in-Original No.
o 67/JC(MAN)/2021 22 dated- 64/D/2021 -22 dated 21.02. 2022 (heremafter -
referred to as 9mpugned order’) passed by the Joint Comm1ss1oner Ceritral:.

Exc1se & CGST Rajkot (heremafter referred toas ¢ ad_]udlcatmg authjorlty’)

2. Br1eﬂy stated the facts of the case are that on the ‘hasis of income ‘data
3 received from the Income Tax department for 2014-15,2015-16 and 2016-17 it
. was revealed that the respondent had earned income of Rs.6, 84 10 584/
| towards cons1deratlon for providing services. It appeared that the respondent

"had not obtained service tax reg1strat10n and’ did not pay any service tax and

also did not ﬁle serwce tax returns as provided i in the Service Tax lavv Therefore

a show cause, notlce was issued demanding service tax of Rs.97,09,017/-. The
' ad_]udlcatmg authority conﬁrmed the demand and imposed penalties of
T» Rs.97,09,017/- under Section 78, Rs.10,000/- under Section 77(1)(a),
.Rs.10 OOO/ under Sectlon 77(1)(c) and Rs.10 000/ under Section 77(2) of the .

e .".:,)Fmance Act, 1994.

3. Being aggrieved, the appellant ﬁled present appeal on the ground that the
income was rece1ved by transport income only from M /s Hindustan Petroleum
Corporatlon Limited (HPCL) and the recipient of service Was liable to pay service

tax as per Notlﬁcatlon No. 30/2012-ST. They subn;ntted coples of proﬁt and loss ,

i L '\ account and Form 26AS as ev1dence in support of their contentlon
| . Ao Chartered Accountant Ravi Bhatt1 appeared for personal hearmg held on
22, 02 2023 and re1terated the submissions in the appeal He subm1tted that the
appellant is a petrol pump owner and was providing transport service to HPCL
. on Wthh service tax liability was discharged “by. HPCL on RCM basis. He

submltted a copy of certificate dated 22.02.2023 by HPCL in this regard. He

B requested to set aside the Order-in- Or1g1na1 waiving requlrement of pre-depos1t ;

A. S, 1 find that the appeal was filed on 21 10 2022 while the impugned order

. was issued on 31,03. 2022 The appellant at SI No.4 of ST-4, relatmg to date of

. communication of order as ‘not received’. In this regard Superintendent (Adj),
~ CE & CGST, Rajkot vide letter dated 16.03.2023 reported that the Order-in-

' Or1g1na1 has been detivered and submitted copy of speed post track cons1gnment
. ,report "As per the track consignment report cons1gnment number

03 700279751N was delivered on 07.04. 2022 As per Section 85(3A) of Finance

ﬁ'ﬁ/ | o Page3of4
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communication of order. The present appeal has been filed beyond the stipnlgtc;g .
time and even beyond the condonable time limit as per Section 85 ('3A') of Finance
Act, 1994. Therefore I hold that the appeal is not maintainable on the ground of

limitation.

6. Furthef, the appellant did not make pre-deposit of tax as required under |
Section 35F of the Central Excise Act, 1944 read with Section 83 of the Finance
Act, 1994. Therefore, the 'appellanf was asked vide this office letter dated .
03.11.2022 to make pre-deposit as requiréd under the statute. H_owevcr‘, at the
time of peréonal hearing also, the appellant did not make the mandatory pre-

- deposit and requested to waive the requirement of pre-déposit. I find that the
reqnirement of making pre-deposit is mandatory statutory requirement. In the

| present case, the appc;llant fajled‘ to comply with the statutory rebquirementA as
provided under Section 35F of the Central Excise Act, 1944 read with Section 83
of thq Finance Act"., 1994. -

7. In view of above, the appeal is not maintainable on the grounds of
limitation as well ‘as for non-compliance of the provisions of Section 35F of the ' '
Central Excise Act, 1944 read with Sectlon 83 of the Fmance Act, 1994 and |

order accordmgly | : o :'f’
8. I dismiss the appeal filed by the Appellant.

2, mmﬂﬁﬁmmmmm@mmﬁl b
9. The appeal filed by the Appellant is disposed off as above. o

qaafag / Attested | . -
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(@ rarg Rig/ SHIV PRATAP SINGH) : Bf
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%rin end.ent  Sigdd (GITﬁFI)/Commjssioner (AppeaLs) ;
Central GST (Appeals) , . ol
By R.P.A.D. Rajkot . ' .

qary, To

3“ 313”% ”ﬁ"”é EIIGEI ) Shri Danabh um
. al Ga bha1 Humbal,

Nandkishor Tranport
¥ TR, W- B Railnagar, Rajkot.
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