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_ Passed by Shri Shiv Pratap Singh, Comm1551oner (Appeals), Rajkot.
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Arising out of above mentioned OIO ‘issued by Addmonal/Jomt/Deputy/Assxstant Commissioner, Central
' Excise/ST / GST, Rajkot / Jamnagar /° Gandhidham :

at‘ﬁﬁﬂf&wﬁ'ﬂ'lé FTATH TF AT /Name & Address of the Appellnnt & Respondent :-

. M/ s. Laljibhai Ranchhodbhai, Aai Shri Khodiyar, Block-69, Parijat Residency, ‘
o :Sadhuvasvani Road, Raiya Road Rajkot-360005.
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Any person aggneved by this Order-in -Appeal may file an appeal to the appropriate authority in the follpwing way.
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A S-fal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86

e Finance Act, 1994 an appeal lies to:-
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" The special bench of Customs, Exmse & Service Tax Appellate Tribunal of West Block No. 2, R.K: Puram, New

Delhi in all matters relating to classification and valuation.
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the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd Fl Bha ali
%awan, sar\;‘vla Ahmedabad-380016in case of appeals other &%n as mentloned in parg-) fa) abov(mr um
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The appeal to the Appellat Tnbunal shall ‘be ﬁled in qu phca in form EA- 3 / as prescribed under Rule 6 of

Centr E mse {A&? 01 and shall be accompamed a st one th at least shoul be accompanied
bya ee o Rs 10,000/- where amo?nt o uty Z slt‘{% refun d is‘upto 5
Lac. c o 50 La ov Lac respectrv orm o ossed b avou. o Asst. Registrar

of branc of an nommate pub c sector bank o the place where the bench of an nominated public sector bank -
b th? plag % wh Se&e) }he bench of the Tribunal is mtuated ‘Application made or grant of stay shall be accompanied
- by a fee of Rs.
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eal under sub section (1) of Sectlon 86 of the Fm cc Act 1994, to the Appellate Tribunal Shall be ﬁled
in uagru licate m‘Form ST(S)a rescn e under R (lf) of tlg: ?_fm% ’[pa?: Rules, 1994 and Shall b
accompame y a _copy 0o thc or er a%pe d against ( one [ e certifi and . should be
accom by a fees of Rs. the amount of service tax mterest demande penal levied of
s orless, Rs 5000 /- where the amount of service tax & mteres demanded & penalty levied is more
than five lakhs b ut not exceeding Rs La.khs Rs.10,000/- w ere the amount of service tax & mterest‘
. demanded & penalty levied is morf négees, in the ?rm of crossed bank cgaft in favour of
Assistant Reg?str of the bench o nommated I;ﬂ lic Sector Bank o te E}ce where the nch of Tribun
s'ltuated / Application made for grant of stay shall be accompanied by a fe€ o .
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e appeal under sub section (22 and (2A) of the section 86 the Finance Act 1994, shall be filed {n For ST.7 as .
of order .

prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied b

of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whicg shg.ll bg : c%?%’t’ied copy)
and copy of the order %z:ixsqed bge the Commissioner authorizing :the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apgqal to be filed before the QS’TAT, under Section 35F of the Central Excise Act, 1944 which is als6 -

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall li
before the Tribunal on payment of 10% of the duty demanded where duty or duF)?and genalty are in dispute, oi

penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a*

ceiling of Rs. 10 Crores, . .
Under Central Excise and Service Tax, “Duty Demanded” shall include : - ‘
i) amount detertnined under Section 11 D; ‘
1) amount of erroneous Cenvat Credit taken; .
(ii1) amount tR‘ayable under Rule 6 of the Cenvat Credit Rules :
- provided further that the provisions of this Section shall not ?gplg‘ to the stay axp]ication and appeals
e Finance {No.2) Act, 2014. D
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Mini
of Fmance,plge artment of Revenue, 4th Flgg, Jeevan Deep Build%lg, Paa'rliament Str%gt.cNegranhx-l 1%10%?'
g{xéigg tisoerftil’%nB 1':S’E%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1§

Hrel ¥ el ¥ o §, i ; et ﬁ:@ﬁ*ﬁ@gﬁ%m %wmmﬂ:z'rq:m F=1 FE TR
) TF HER mwm,Mﬁmqg‘mm AT & TEER mﬁ%m#&m
AR Y X AIA K AFA & %1/ S . _

In case of any loss of ggods, where the loss qccurs in transit from a factory to a warehouse or to another factory

or from one warehousSe to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse -
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In case of rebate of duty of excise on oo%s exported to any country or territory outside India of on excisable
material useg ?n the mgufacture of th goodsx\gh{cth are exgorted ttgy any count.rryy or territory outside India.
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In case o@ods exporzg outside lnd?;ggxport to'Nepal or Bhutan, without% pe/lyment of duty.
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1 . R .
Credit of any duty allowed to be utilized towards ent of excise duty on findl products under the provisions
of this Act o)x'" t}lxlgy Rulgg'ma e there under suc| ‘1’- 3e’i'nis qassed by 31 % 5 P
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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icati b di duplicate in F No. EA-8 as specified under Rule, 9 of Central Excise -
The above apglsljzgz%%nl shall be made in 1%}) ca orm No. E, tg P g al

(Appeals) Ru ‘3 months from the date on which the order ght to pealed against is

- Srdér-in-Appeal. i
. communicated and shall be accompanied by two copies each of the Q10 and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribéd under Section 35-EE
of CEA, 1944, inder Major.Head of Account. . .
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The revx/sion lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner,

notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. .

As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs."100/- for each.
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n or 0.1.0. the case may be, and the order of the adjudicating authori , shall bear a'
court ?ee stamp of ﬁg.%.s%ras presgrsibed under Schedule-I in terms of the Coulgt ee Act§1975, asthended.
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Attention is also invited to the rules covering these and other related matters contgined in the Customs, Excise
ang%e?{r‘iée Appellate Tribunal (Procedure} Rules, 1982.

T ot o wY & da wrw, Reqe A Tl srawt ¥ frg, afendt Rmfa Sz
www.cbec‘%ov‘in

5 I . .
For the elaborate, detailed ant( latest Earlovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in ]
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3 Sm3wr /ORDER-1 N-A:PPEAL

T . Shri Lalj1bha1 Ranchodbha1 ‘Aai Shri Khod1yar Block No.69, Par1Jat

| Res1dency, Sadhu Vasvam Road Raiya Road, Rajkot (herelnafter referred to
as ‘Appellant’) has filed Appeal No. GAPPL/ COM/ STP/1328/2022 against

Order-m Original No. 82/JC /VM/ Sub- Commr/ 2021-22 dated 31.03.2022 |
(herelnafter referred to as ‘1mpugned order’) passed by the Joint
Commissjoner, Central Exc1se & CGST Rajkot (herelnaﬂer referred to as

adjudlcatmg authorlty’) ‘ o

2. . Thefacts of the case, 'in brief, are that as per data. receiVed from’ the‘
Income Tax Department the appellant appeared to have received various
amounts as consideration for providing taxable service. It appeared that the
appellant had not obtained registration under Service Tax Rules and did not

. pay service tax on the cons,ideration received' for providing taxable service.

‘ The"appel'lant, in spite of being asked by the jurisdictional officer,. did not

* « produce any details or information about the nature of service, provided by |

them. Therefore, a Show Cause Notice dated 28.09.2020 was issued to the

’ Appellant calling them to show cause as to why the value of ta_xable services .

: ' 1_ proVided by them during the. period F.Y. 2014-15, 2015-16 and 2016-17

:‘should not be assessed/ determmed at Rs.8,96,16 ,076/- under Section 72

of the Fmance Act 1994 and service tax amount of Rs. 1,25,08,896/- should

" not be demanded and recovered from them under proviso to Section 73(1) of
the Act, along with interest under Section 75 of the Act, and proposmg
lmposition of penalty under Sections 77 and 78 of the Act. The above Show

- Cause Notice ‘was adjudicated by the adjudicating authority vide the
impugned order who conﬁrmed the demand and imposed penalties of Rs.

I T 25 08 ,896/- under Section 78, and Rs. 10 OOO/ under Section 77(1)(a) ,v
o Rs. 10 ,000/- under Section 77(1)(c) and Rs.10 OOO/ under Section 77(2) of
F,‘;the Finance Act, 1994. : '

3.1 | Bemg aggrleved the Appellant has ﬁled the present appeal
contendmg, inter alia, that the appellant had prov1ded serv1ces to Rajkot ‘
Municipal Cofporatmn and the said services are the exempted vide Sr. No. 12
of Notification No. 25 /2012 -ST dated 20.06. 2012 They subrmtted that after
deducting the value of exempted serv1ces, the value of taxable service
prbvided viz. renting of equiprnent did not exceed Rs.10 lakhs and thus
squarely covered under exempt10n vide Not1ﬁcat1on No. 33/ 2012-ST. |

3.2 The appellant subrmtted that the income of .the appellant is
‘ exempted and When gross amount of serv1ce tax payable is nil, there is no
"’793} equ1rement of obtaln leglstratmn and f1le ST-3 return. Therefore, “the
ellant subm1tted that 1mp031t10n of penalties under Section 77 and 78

@/ '\ Page3of8.‘
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are erronecus and liable to be set as1de The appellant submltted that
ad_]ud1cat1ng authority, as matter of regular and rnechamcal eXercise,
requested the appellant to submit ‘copy of document’ that might have been

helpful for adjudication. The' appellant was not under legal obligation to

appear before adjudicating authority, as the opportunity of personal hearing :

is afforded to any noticee as matter of natural justice. The appellant further
contended that the adjudicating authority has erroneously noticed income

_as per Form 26AS as Rs.8,87,36,763/-. ' | -

4. ' Chartered Accountant Shri Sumit Shingala appeared for personal
hearing on 03.02.2023 and submitted that the appellant has protrided ‘works
contract serVice’ to Government agencies and also received transport rent
income. Both fall under exempted category Supportlng documents in
respect of works contract service are enclosed with appeal. He sought 10
days’ time for submission of ‘supporting decuments in respect of transport
rent income and requested to set aside the order -in-original. By letter dated

13. 02 2023, he submitted cop1es of R.C book of tractors

| S. I have carefully gone through the. facts of the case, the impugned |

-

order, grounds of appeal in the appeal memorandum and oral as well as

written submissions made by the Appellant. The issue to be decided in this
case is whether the impugned order, in the facts and circumstances of the
" case, confirming the demand against the appellant and imposing penalty is

legal and proper or otherwise.

6. It is observed that the show cause notice in the present case was
issued on the basis of data provided “by the Income Tax department. The
adjudicating authority confirmed the demand on the ground that the
appellant has not produced supporting documents. The appellant, in the
present appeal, contended that they had provided services to Rajkot
Municipal Corporation and the said services are the exempted vide Sr. l\Io. 12
of Notification No. 25/2012-ST dated 20.06.2012. They submitted that after

deducting the value of exempted services, the value of taxable service

provided viz. renting of equipment, did not exceed Rs.10 lakhs and thus
squarely covered under exemption vide Notification No0.33/2012-ST. The
. appellant submitted tender acceptance letter, letter to start work 1ssued b‘y

the Rajkot Municipal Corporation and work or der dated 01.02. 2015 issued

by Executive Engineer, R&B Division, Rajkot according to which the

appellant has prov1ded the work related to providing, lowermg, laying, j Jommg
and testing work for collective system along with hpuse connection system
under Rajkot. underground sewerage project Phase-IIl, Part- 11 and repairs to

Taluka Panchayat Bhavan. The appellant has blfurcated the 1ncome as per

ﬁ\‘ o " Pagedof8 o
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Audited Financial Accounts as under:

Year 2014-15 | 2015-16 | 2016-17 -

Work of laying and comnecting | 30103282 | 24649132 | 87255316

-~ and/ or sewage supplied to Rajkot

underground pipeline for water supply

Municipal Corporatlon o _

“Work of repairs and addltlons and. © -1 1093808 r -
~ alteration of Taluka Panchayat Bhavan : o '

Transport Rent Income | [ 171000 1095952 .
Total - | L30277282 26838892 | 32499902

7.

I ﬁnd that the services in relation to constructlon repair etc of |

p1pe11ne, conduit ‘or plant for (i) water supply (11) Water treatment or - (iii)

. sewerage treatment or dlsposal provided to Government or local body are

covered under Sr. No. 12 of Notlﬁcatlon No. 25/2012-ST wh1ch is reproduced

below:

“12. Services provided to the Government, a local authority or a governmental authority.
by way of construction, erection, commissioning, installation, completzon fitting out
repair, maintenance, renovation, or alteration of »

(@) acivil structure or any other orzgznal works meant predominantly for use other
than for commerce, industry, or any other business or professwn

o (b) " a histgrical monument, archaeological site or remains of national importance,
o .;»;archaeologzcal .excavation, or antiquity specified under the Ancient Monuments and

8.

Archaeologzcal Sites and Remains Act, 1958 (24 of 1 958);

. (c)  d structure meant predominantly for use as (z) an educational, (ii) a clzmcal or (iii)
~ an art or cultural establishment;

*

(d)  canal, dam or other irrigation works ‘

(e)  pipeline, conduit or plant for (i) water supply-(ii) water treatment or (m) sewerage

-treatment or dzsposal or

@ a residential complex predominantly meant for self-use or the use of their
employees or-other persons specified in the Explanatzon 1 to clause 44 of section 65B of
the said Act;” :

- Exemption granted vide Not1ﬁcat10n No. 25 /20 12—ST dated

- 20. 06.2012 was withdrawn in respect of services described at (a), (c) and H
of Sr. No.12 by, Notification No.06/2015-ST dated 01.03. 2015. But, the same
was later on standsrestored by Notification No. 9/ 2016-ST dated 01.03. 2016
vide. Entry Sr No 12A (a), (b) and (c) which read as under ' '

“(iv)  after entry 12, wzth eﬁect from the Ist March, 2016, the followzng entry
shall be inserted, namely -
“]2A Services provzded to the Government a local authority or a governmental

authority by way of construction, erection, commissioning, mstallatzon completion,
i ttmg out, repazr maintenance, renovation, o¥ alteration of -

" (a) a civil structure or any other original works meant predomznantly for use other
than for commerce, industry, or any other business or profession;

(b) a structure meant predommantly for use as (i) an educatzonal (i) a cltnzcal or (iii)
an art or cultural establzshment or . .

#r—

Page 5 of 8




GAPPL/COM/STP/1328/2022

(c) a residential complex predominantly meant for self-use or the use of their
employees or other persons specified in the Explanation 1 to clause (44) of section 65 .
B of the said Act;

under a contract which had been entered into prior to the Ist March, 2015 and on
which appropriate stamp duty, where applicable, had been paid prior to such date :

provzded that nothing contained in this entry shall apply on or after the Jst Aprzl
2020;”; : ‘

9. From the above notifications, it is evident that exémption as per Sr.

] -’ -
- No.12 (e), was in force, even after the amendment by Notification No.

06/2015-ST dated 01.03.2015, in respect of the services provided to the '

Go_vernment, a local authority or a governmental authority by ' Way of

construction, erection, commissioning, installation, completion, fitting out,

repair, maintenance, renovation, or alteration of-

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or (iii) sewerage
treatment or disposal; or . i

As such, the appellant is eligible for exemption for the work done in respect

of underground sewerage project of Rajkot Munieipal Corporatién.

10. As regarding the work of repair of Taluka-Panchayat Bhavan, I find “

that the work was started on 12.02.2015 and, therefore, the appellant is
eligible for exemption in view of Section 102 of Finance Act, 1994. Sections
101, 102 and 103 were inserted in the Finance Act, 1994 vide Section 159‘95

- Finance Act, 2016 granting exemptions to those services earlier covered

under Sr. No. 12(a), (c) and (f) of Notification No. 25/2012- S'I; dated -

20.06.2012. Section 101, 102 and 103 of the Finance Act, 1994 read as

under S

“101. Special provision for exemption in certain cases relating to construction of
canal, dam,. etc. — (1) Notwithstanding anything contained in section 66B, no service
. fax.shall be levied or collected during the periad commencing from the Ist day of July,
2012 and ending with the 29th day of January, 2014 (both days inclusive) in respect of
taxable services provided to an authority or a board or any other body—

(1) set up by an Act of Parliament or a State Legislature; or
(ii) established by the Government,

with ninety per cent. or more participation by way of equity or control, to carry out any
Junction entrusted to a municipality under article 243W of the Constitution, by way of
construction, erection, commissioning, installation, completlon fitting out, repair,

maintenance, renovation or alteration of canal, dam or other irrigation works.

(2) Refund shall be made of all such service tax which has been collected but which °
would not have been so collected had sub-section (1) been in force at all material times.

(3). Notwithstanding anything contained in this Chapter, an application for-the claim
- of refund of service tax shall be made within a period of six months from the date on
- which the anance Bill, 2016 receives the assent of the President.

102. Special provzston Jor exemption in certain cases relating to conslructton of
- Government buildings. — (1) Notwithstanding anything contained in section 66B, no

service tax shall be levied or collected during the period commencing from the Ist day

. of April, 2015 and ending with the 29th day of February, 2016 (both days inclusive), in
respect of taxable services provided to the Government, a local authorn‘y or a

.t
-
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' Governmental authorn‘y by way of constructlon erectzon commzsszonmg, installation,
- completion, fitting out, repair, maintenance, renovatzon or alteration of—

' (@) a civil structure or any other original works meant. predommantly for use other
\ than for commerce industry or any other busmess or professzon :

- (B a structure meant predomznantly for use as —
Q- (i) an educational establishment; :
(ii) . a clinical establishment; or
(iii) an art or cultural establishment;

~(c) ~ a residential complex predommantly meant’ for self “use or for the use of their
_ employees or other persons speczﬁed in Explanatzon 1 to clause (44) of section 65B of .
the said Act, ‘ ¢

" under-a contract entered into before the 1st day of March, 2015 -and on which
appropriate stamp duty, where applicable, had been paid before that date. '

(2) Refund shull be made of all such service tax which has been collected but thch
would not have. been S0 collected had sub-sectzon (1) been in force at all the materzal
times. :

(3) Notw:thstandlng anythtng contained in this Chapter, an applzcatton for the claim
“of refund of service tax Evhall be made within a period of six months from the date on
" which the Finarce lel 016 receives the assent of the President.

. 103. Special prowswn for exemption in certain cases relating to construction of airport -
o or port. — (1) Notwithstanding anything contained in section 66B, no service tax shall
be levied or collected during the period commencing from the 1st day of April, 2015 and
. ending with the 29th day of February, 2016 (both days inclusive), in respect of services
provided by-way of construction, erection, commissioning or installation of original
_ works pertaining to an airport or port, under a contract which had. been entered into
* before the Ist day of March, 2015 and on which appropriate stamp duty, where
“applicable, had been paid before that date, subject to the condition that Ministry of Civil
Aviation or, as the case may be, the Ministry of Shipping in the Government of India
certifies that the contract had been entered into before the st day of March, 2015.

(2) Refund shall be made of all such service tax which has been collected but which
would not have been so collected had sub-section (1) been in force at all material times.

3) Noththstandzng anythzng contained in this Chapter, an applzcatzon for the clatm
of refund of service tax shall be made within a period of six months from the date on
_-which the Fi mance Blll 2016 receives the assent of the President.”

, Thus the services provided by the appellant with regard to construct10n of

7 sewage pipe line and repair of Government, bu11d1ng are covered under
{ 1. \ ' exemptlon |

4

Bt 11 ~ Regarding the income from transportatmn rent, the appellant v1de .

~ letter dated 13 02. 2023 submitted that they have provided transportatlon of

goods by road in the1r own tractors, w1thout 1ssu1ng any cons1gnment note.

They produced coples of RC book of tractors. In this regard, I find that the |

service provided by the appellant is transportahon of goods by a person other

T P g T e ek 2 I T LA b S e = e e e A R AR R A Y sas

than GTA which is covered under negative list as per Section 66D(p) of the
Fmance Act, 1994 As such, the entire demand does not survive and the:

_‘: : “ 1mpugned order is not sustalnable

In view of the above, I set as1de the 1mpugned order and allow the
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73, fieal gRI gl @1 7% oifie &1 FueRT S adier I fharsmar g
13. . The appeal filed by the Appellant is dlsposed off as above.

wTfud / Attested p

(Rra vy Rig/ SHIV PRATAP SINGH)

Su erin_en‘dent | e -
HTYdd (GiTﬂ'ﬁ)/Commlssmner (Appeals) -
By R.P.AD. Cent(al GST (Appeals) o | PP' )

Raj jKot
BREE] To
in;g ﬁslnﬁfﬂliw ' Shri Laljibhai Ranchodbhai,
SmdEfsar | ‘Aai Shri Khodiyar’,”
Sl 3 sg'ﬂmﬁﬂgﬁ “"3‘“ ~ | Block No.69, Parijat Residency,
' ;Tqr%g i S Sadhu Vasvani Road,
‘ ) Raiya Road, Rajkot
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