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GAPPL/COM/STP/2365/2022

. /ORDE_R—INfAPPEAL

Shr1 Bharatkumar Tu1s1das Madresamya Amarnath 8001ety, Near Petrol

: _qump, Wankaner, Dist. Morb1 (heremafter referred to as the appellant) has filed . A'

_appeal No.. GAPPL/COM/STP/2365/2022 ' agamst Order-in- Or1g1na1:._
" No. 09/ LRM/AC/ 2022 23 dated . 24. 05 2022 (heremafter referred to ,as
: 1mpugned order’) passed by the Ass1stant Comm1ss1oner Central EXCISC & | :

CGST, D1v131on-II Morb1 (heremafter referred to as ad]udlcatmg authorlty’)

‘7 -‘2. . Facts of the case, in brlef are that a show cause notlce dated 29 12. 2020
was 1ssued for recovery of serv1ce tax of Rs 3, 68 7 91 / as per the data furmshed N
.\by Income Tax department for the F.Y 2015- 16 and 20 16-17. The adJudlcatlng‘ o
c au,thonty ‘confirmed the demand with interest and unposed penalty of | : "
_'Rs 3 68 791/- under Sectlon 78 Rs. 10 OOO/ - under Sectlon 77(1)(a) ‘
‘Rs 10 OOO/ under Sectlon 77(1)(0) and Rs 10 000/ under Sectlon 77 (2) of the -

Fmance Act, 1994

3. _ Bemg aggrleved the appellant ﬁled present appeal wherem they, mter aha,
', contended that the appellant was Workrng as contractor for constructlon, .

‘ "'ectlon, comrmss1on1ng etc of var1ous public property of Gram Panchayat or _

' \‘_“rsons on small ba81s They submltted that they also sold construcuon‘

‘mater1als such as sand and other goods durmg the sa1d penod and submltted : "

detaﬂs of the same They contended that they have made sale,of goods amountlng '

'to Rs.3, 28 170/ and Rs 3 72 440/ durmg the years 2015 16 and 2016 17 .
-;,respectrvely and after deductlng the sale of goods, the value of taxable semce o
_ ’H‘\prov1ded is below threshold l1m1t ﬁxed under Not1ﬁcat10n No 33 / 2012 ST They!, | : |
- }su"bmrtted that sale of goods falls under negatlve hst under Sectlon 66D of the
| i 'Flnance Act 1994 The appellant also contended that the penaltles 1mposed on :

' 'them are no correct and legal

o Chartered Accountant Pnyank Lalcheta appeared for personal hearmg |
) :held on 09. 03 2023 and subn:utted that the appellant had mcome from labour R o

supply and sales of goods However, in the ITR by mlstake, the entlre amount N

: ,‘ was shown as. serv1ce He has subm1tted copy of Proﬁt and Loss account ITR -

B 1 have carefully gone through the facts of the case, the 1mpugned order 8 o

Form 26AS Tradmg Ledger etc. The Form 26AS is for N11 TDS In v1ew of th1s he_
o .vrequested to set a31de the Order-m Orlglnal and to allow the appea} ‘

| 3 'grounds of appeal in the appeal memorandum and Wntten as Well as oral»

submlssions made at the t1me of personal hearlng The questlon to be answered'v .7

fd " resent appeal is Whether the 1mpugned order confirmmg the demand and. ‘. |

\ _o_f penalty;s proper or otherwise. -
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6. - The show cause notlce dcmandmg service tax was issued to the appellant
on the ground that ‘there was difference in value as per ITR/26AS furnished. by- =
' Income Tax department. The appellant subm1tted that they have sold materlals-

 like sand, metals etc and also. provided service of construction, erection etc

duf'ing the period. I find from the copy of Trading and Proﬁt and Loss Account o
_submitted by the appellant that‘ the appellant sold goods and the incorne from * |
- sale of goods shown in the Trading Account as Rs.3, 28 170/- and Rs.3, 72 ,440/-
during the years 2015-16 and 2016 17 respecuvely As sale of goods is not-
exigible to service tax, the value of goods sold during the period is requ1red to be
deducted from the gross receipt. After deductlng the value of goods sold the
value of taxable income is well below the threshold of exemptmn as per,
l\lotiﬁcation No0.33/2012-ST. As such, there is no liability on the part of the
appellant to pay service tax and, therefore, the impugned order under which the '

demand of service tax confirmed is not sustainable.
7. . Inview of the above, I‘set aside the impugned order and allow the aopeal.
8.  onfcial grI ool B S st 1 PRt ST ot A RraT oAl € | @
8. » The app%% by the Ap; ellant is disposed off as above.'
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