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' A'pg;:al to Customs, Excxse & Service Tax Appellate Tribunal under Sect:lon 35B of CEA, 1944 / Under Section 86
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Ta.x Appellate Tnbunal of West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation.
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. To the West regional bench of Customs, Excise & Service Tax A pellate Tnbunal ({CESTAT) at, 274 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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e appeal under sub‘ section (23 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as -

prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) .
and copy of the ordér passed bge the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. : .
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie .
before the Tribunal on p:]yment of 10% of the duty demanded where duty or dyty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, : . . . ,
: Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
1il) - amount &ayable' under Rule 6 of the Cenvat Credit Rules .
- provided further that the provisions of this Section shall not ?gplg to the stay aRplication and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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A revision aplglicaﬁon lies to the Under Secretary, to the Government of In%ia, Revision Application Unit, Minis
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
uipéierﬁSec%%nB t5,}%‘52 of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1)
of Section- ibid: : ' :
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The abéve a&plication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise

» (Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gPpealed against 1s
communicated and shall be accgm anied by two copies each of the QIO and Ofder—In;Apge . 1t should also be
accon}\pamed by a copy of TR-6 hglan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account.
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The revision ag%hcation all be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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ne copy of application or 0.1.0. as the case ma¥lbc, and the order of the adjudicating authority shall bear a
court fee stamp of Rs.6.50 as prescribed:under Schedule-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covennl§ these and other. related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. . .
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For the elaborate, detailed and latest {)rovisiox;s‘ relating to filing of appeal to the higher appellate authority, the
_appellant may refer to the Departmental website www.cbec.gov.In
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GAPPL/COM/CEXP/561-562/2022

| 3fid 3T /ORDER-IN-APPEAL .
' M/s Monarch Marketing Pvt Ltd., 6, Umakant Pandit Udyognagar, Mavdi

Plot, Rajkot—360 004 (hereinafter referred to as the first appellant) and Shri
" Yashpalsinh Jadeja, Director of M/s Monarch Marketing Private Limited
: (heremafter referred to as the second appellant) have filed appeal No'

GAPPL/ COM/CEXP/561-562/2022 ‘ against Order-in-Original
No.92/D/AC/2021-22 dated 14 10.2022 (hereinafter referred to as ‘irnpugned

'order’) passed by the Assistant Commissioner, Central Excise & CGST, Division- :

I Rajkot (herelnafter referred to as adJudlcatlng authority’).

2. The facts of -the case, in brief, are that a search was conducted at the

factory premises of the first appellant on 02.07.2019 and printed loose sheets of

paper with headmg ‘Ledger-22’ containing detalls of goods cleared from

01.04.2016 to 30.04. 2017 were recovered. On comparlson of relevant statutory

records with serlal wise sale b111 numbers seized during Panchnama proceedings,

‘they were found to be dummy and falsified documents. Therefore, a show cause
notice dated 19.04.2021 was issued demandihg Central Excise duty- of
'Rs.25,24,839/- and proposing to impose penalty under Section 11AC of the

Central Excise Act, 1944, The adjudicating authority confirmed the demand and
1mposed penalty of Rs.25,24,839/- under Section 11AC of the Central Excise
Act, 1944 on the first appellant Penalty of Rs.4,00, 000/ - under Rule 26 of

Central Excise Rules, 2002 was imposed on the second appellant.

3.1 Being aggrieved, the first appellant filed appeal Wherein they, inter alia,

submitted that

. Allegation of clandestine ctlearance is.based on unreliable details /
documents, assumption and presumption and without any corroborative -
evidence and legally not tenable in the eyes of law '

e "Show cause notice was issued under wrong assumptlon that the appellant
is manufacturer of excisable goods In the .statement dated 02.07. 20 19
and 23.02. 2021 of Shri Yogeshbhai Jadeja, Director of the appellant, it
was stated that they were engaged in ‘trading and supplying of engine
parts’. .

K Samplevvinvoices of purchase and sales prove that they were purchasing
ready parts of particular .ma'chine or automotive parts with exact
code/model/ size etc.

e The show cause has relied upon only statements hsted in RUD and no

other documents how the duty has been arrived is available with the

department They subrmtted copies Audit Report for 2016-17 Wthh stated

1] ’ )
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e Whereas in present case the appellant is 'engaged in business of

3.2°
appellant.

purchasing various engine parts i.e. cylinder liners, connecting rods etc as

wholesale distributor and selling the same without undertaking any ‘

process on it to local market. When there is no manufacture, then question
of demanding éentrall excise duty. is not justified.

Department has stated that the appellant is engaged in manufacture of

engine parts like cylinder liners etc and removed it clandestinely. There is. |

no machinery and plant'to manufacture those goods.

By virtue of several judgments and decisions, it is settled legal pdsi:cion

that department must ‘adduce evidence regarding prbcufement of raw
materials, actual production of goods in the factory, removal of the goods.
Merely some culpatory statements and ldose papers cannot be the 'Weapon
in the hands of the department to seek bcneﬁt' of prepqndgraﬁce of

probability. There is always a requirement of adducing corroborative

evidences such as purchase of inputs, production and source of funds,

sale and receipt of the consideration to prove clandestine clearance. They
relied upon the following decisions:
a) Ambika Chemicals-2002 (1 48) ELT.101 (Tri-Chennai)

b) K. Rajgopal-2002 (142) ELT.128 (Tri-Chennai) ‘
c) Sangmitra Mills Pvt Ltd-2004 (163) ELT.472 (Tri-Cherinai)

" d) Chemco Steels Pvt Ltd-2005 (191) ELT.856 (Tri-Bang)

e) Continental Cement Company-2014 (309) ELT.411 (All)
f) Star Alloys & Chemicals Pvt Ltd-2019 (21) GSTL.1 74 (Tvi-Del)

There is no record, even. private note books containing rough jottings in
respect of ‘the raw materials which the revenue has found from the
appellant’s factory. Entire care has been made on flimsy grounds and the
demand made on such assurhptions and pre'sﬁmptions is recjuired to be

dropped in the interest of justice.

The appellant wrote the initial reply to department asking for copy of relied -

upon documents and requested for Crosé-examination of the wit.nyesse‘s,
whose statements were sought to be relied upon in show cause notice. The
adjudicating authority has’erred in passing order without granting cross

examination.

‘The period involved in the case is April 2016 to June 2017 and the show .
‘cause notice was issued on 19.04.2021. Therefore the demand is barred

" by limitation under Section 11A of Central Excise Act, 1944. Apcordingly

the charge of interest and imposition of penalty also .not sustainable.

The second appellant reiterated the ‘submissions' made by t'he first

#
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. 4. Chartered Accountant, Chetan Dethariya appeared for personal hearing

on 22.02.2023 and reiterated the submissions in the appeal. He submitted, that

the appellant is a trader for auto parts, ancillary auto items and other products

of varied nature. They have no plant or machinery to manufacture any of 'these

* items. However the departxnent has made false case of evasion of Central Exc1se

duty by clandestine removal of these goods despite the fact that all their
purchases and sales are backed by proper invoices from manufacturer/dealers
of these goods. Even the statements and Panchnama relied upon the show cause

notice is exculpatory as explained in detail in the. grounds of appeal. He

'subm1tted that' the nature of products traded itself reveals that these are

1mp0331ble to be manufactured by a single manufacturer. Moreover these has

to be some machmery or manufacturmg facility with the appellant to make these

/items. No such plant or machinery has been seized or even mentioned in ‘the

‘ Panchnama No raw materials or semi-finished goods ‘were found during the

Panchnama. Thus the entire case is without an iota of evidence. Therefore, he

requested to 'set aside the Order—1n-0r1g1nal and allow the appeals.

S. | have carefully gone through the appeal memorandum and the
submlssmns of the appellants. A case of clandestine removal has been made
against the appellant on the basis of prlnted loose sheets of paper with heading
‘Ledger-22’ containing details of goods cleared from 01.04. 2016 to 30.04.2017

recovered from the prem1ses of the appellant The adjudicating authority has

confirmed the demand and imposed penalties. The appellant has challenged the

same on the ground that they have not manufactured goods as they were

engaged in trading of goods. Thus, the contentious issue before me is whether

the appellant has manufactured and cleared excisable goods so as to demand

. L4

central excise duty from them.

6. In this regard, I find that the case of clandestine removal has been made

against the appellant on the basis of data available in some printed loose sheets

‘of paper with headlng ‘Ledger—22 However, strangely, these loose sheets find no
: place 1n the rehed upon documents annexed to the show cause notice. The
| Annexure RUD to the show cause notice merely mentlons Panchnama and three

| statements as ev1dence to support the charge of clandestine removal. On perusal

of the Annexure-A to the show cause notice where the duty is quantified, I find

that the sheet s1mp1y shows totdl value of goods rate of duty and Central Excise

'duty, W1thout giving the description of goods, name ‘of buyer or any other details.

' No investigation appears to have been conducted to ascertain the name of buyer,

transportatlon of goods, recovery of sale proceeds etc. There is only one

s, of Shri Ashok Kumar Maganlal Bhalodla, proprletor of M/s Deep A,uto

20O w1thout mentioning the name or quantlty of goods. It is settled

ﬂ/\‘%ﬂ/ o Page50f9
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| law that clandestine removal of excisable goods being'a serious allegation, the

department was bound to conduct investigation about transportation of goods;,
buyer of goods and receipt of sale proceeds Without conducting any inquiry at

the buyers end and transportatlon of goods and w1thout collectmg tangible

ev1dences regardmg manufacture and removal of goods the allegatlon of -

clandestme removal cannot be established. In the present case, I observe that

no investigation has been made by the officers who investigated the case to ;

identify the buyer of the finished goods, the transporter, who transported the
goods and to collect evidence of receipt of sale proceeds. In the cases relating to

clandestine removal of exci_sable goods, following are the indicators of

i

clandestine removal activities by a manufactutrer:-

(i)  Excess stock of raw materials found in the factory premzses
(ii) Shortage of raw materials in the records of manufacturer.
(iii) Excess/shortage of manufactured goods found in the factory premises.

(iv) Excess consumption of electnczty/ power used in the manufacture of

_finished goods.
(v) Any transit seizure of clandestznely removed goods made by the
investigating authority.

(vi) Any cash amounts seized from the Jfactory premises ot dealer’s premises .

or residential premises searched during investigation.
(vii) Confessionary statements of the persons concerned with the
_ clandestine manufacture/removal of excisable goods.

7. In the present case, none of above indicators are found. There is no

excess/shortage of either raw materials or manufactured goods found in the '

factory premises. Further; not a single machine was seized from the premises of
the appellant. -The dépattmeﬁt failed to prove that the appellant had
manufactured goods and cleared clandestinely. On the other hand, the appellant
had produced invoices evidencing purchése of goods from other manufacturers/
traders. In the statement of the partner of the appeilént recorded under Section

14 of the Central Exmse Act, 1944, there is no mention of ‘manufacture of the

goods by the ‘appellant. In the statement, as pomted out by the appellant, Shr1 ‘

Yashpalsmh Jadeja has stated that they were engaged in trading and supplymg
of engine parts. Thus the department, at the first instance, failed to prove that

~ the goods mentioned in the document were manufactured by the appellant so as

to demand Central Excise duty. At second instance the adjudicating auithority

has failed to appreciate that m'lrvnerous‘ varied automobile parts, machinery items
and other items sugh as engine oil, etc cannot be manufactured in a small

premises of the appellant and are impossible to be manufactured by a single

manufacturer. The investigatihg officers and the adjudicating autho'rity have |

overtlooked that the sale invoices were backed by purchase invoices and
contained branded auto parts manufactured by reputed manufacturers such as

Bajaj TVS, Bullet, Hero Honda, etc. The impugned'order has nowhere addressed

. : . » Pageﬁofg
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T, 4 . . .0 o
imposed penalty in a mechaﬂical'; fash.lon merely reproducing legal provisions,

. reiterating the allegations contained in the show cause notice and citing certain
case laws. o ﬂ '

8. Ifc is observed that the department has not conducted any investigation to
| as’certain the buyers who purchased the gbods mentioned in the loosé sheét and
* the mode of transportation of goods and receipt of sale proceeds. Further, there
~is no evidence regarding purchase of raw materials for manufacture of thesé

goods. The investigating officers seem to have booked the case blindly and the
~ adjudicating authority seems to have passed the impugned order blindly. Hon’ble
_Tribuna@ in the case of Sakeen Alloys Pvt Ltd-2013 (296) E.L.T. 392 (Tri. - Ahmd.)

held that in a cl:;\nd,estine fembvél casé, the facts of clandestine removal of
excisable goods cannot be‘gstablished‘ only on the basis of certéu'n‘ statemént
which are retracted later but there has to be positive evidences like burchase of
excess raw materials, shortage/excess of raw materials/finished goods found in
. ' the stock/factory premises of the appellant, excess conéumptiOn of power like

electricity, any seizure of cash during the investigation when huge transactions

L]

‘are made in cash. Hon’ Tribunal held as under: .

“11. From the above settled law, it is clear that in a clandestine removal case, the facts of
clandestine removal of excisable goods cannot be established only on the basis of certain statements -
which are retracted later but there has to be positive evidences like purchase of excess raw
- materials, shortage/excess of raw materials/finished goods found in the stock/factory premises of
the appellant, excess consumption of power like electricity, any seizure of cash during the
investigation when huge transactions are made in cash. In the present case also, it is observed, Sfrom
the annexures to the show cause notice dated 1-5-2009 issued to the appellants, that there were huge
cash transactions to the tune of Rs. 11.23 Crores. When such large number of transactions involving
huge amounts are being undertaken in clandestine removal activities, it is very likely that some cash
* would have been seized. There is not a single instance where either seizure of cash is made or any
clandestinely removed goods are seized or raw materials/finished goods were found gither short or
in excess in the factory premises of the appellant or at any other place. As per the Panchnama drawn
. . at the factory premises it is shown that there was no excess/shortage of the raw materials or finished
’ goods found. The documentary evidences collected from the business premises of M/s. Sunrise
Enterprise and the statements recorded by investigation, can at the most raise a reasonable doubt
that some clandestine removal activities are undertaken by the appellant. However, such a
suspicion or doubt has to be strengthened by positive evidences which seem to be lacking in this
case. Any suspicion whosoever cannot take the place of evidence regarding clandestine removal
of excisable' goods. Moreover, after having positive evidences, quantification of duty on
clandestinely removed goods also becomes essential. As already mentidned above, the stock lying
in‘the stock yard of M/s. Sunrise Enterprise, Mehsana was found containing the goods received from
M/s. Sakeen Alloys Pvt. Limited under proper invoices. When the goods received under proper
invoices are found in the stock yard of M/s. Sunrise Enterprise, then it is possible that out of such
goods certain quantities were sold to various customers by accepting payment in cash. In such q
situation, the quantification undertaken by the investigation becomes doubtful and incorrect. For
this purpose cross-examination of the person Incharge looking after the records of M/s. Sunrise
Enterprise was must, which was not allowed by the adjudicating authority. In view of the above
observations, the demand of duty of Rs. 1,85,10,861/- is not sustainable and is required to be set
aside.” h . , ' -
8.1 The above decision of Tribunal has been affirmed by Hon’ble Gujarat High

Court as reported at 2014 (308) E.L.T. 655 (Guj.) wherein it is held that}

As can bé noted from the decision of the Tribunal, it has extensively dealt with the entire factual
Ny presented before-it. The Tribunal rightly concluded that in the case of clandestine removal of
oxoisaNe goods, there needs to be positive. evidences for establishing the evasion, though contended by
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the Revenue. In absence of any material reflecting the purchase of excessive raw material, shortage of .
finished goods, excess consumption of power likg electricity, seizure of cash, etc., the Tribunal noted
and held that there was nothing to bank upon except the bare confessiondl statements of the proprletor
and of some of the persons connected with the manufacturing activities and such statements were
retracted within no time of their recording: The Tribunal also noted the fact that the requisite opportunity
‘of cross-examination was also not made available so as to bring to the fore the true picture and
" therefore, it concluded against the Revenue observing that not permitting the cross-examination of a
person in-charge of records of M/s. Sunrise Enterprises and absence of other cogent and positive
evidences, would not permiit it to sustain the demand of Rs. 1.85 Crores raised in the Demand notice and

conﬁrmed by both the authorities below "
9. In the case of Shree Maruti Fabrics-2014 (311) E.L.T. 345 (Tri. - Ahmd.)

Hon’ble Tribunal has held that duty demand can be sustained only when the

goods are manufactured and cleared. Hon’ble Tribunal held as under:

* 3

7 e The duty demand can be sustained only when the goods are manufactured and
cleared. However in the instant case there is not a single consignee of the goods, no
transporter of the goods. No investigation has been done at the factory as to the
manufacture of the goods. There is.no invesrigation as to how the raw materials were
procured, the consumption of electricity, the payments of wages, etc. The show cause notice .
or the adjudication order even does not show how the amounts received in the Bank
accounts of these dummy concerns were transferred to appellant’s account, if any. I
therefore agree with the submissions made by the appellant and hold that the demands are
not sustainable.”

10. In the present case also, tnere is not a single consignee of goods and no
transporter of goods identified by the department. In the statement of the .
D1rector he has mentioned that they were engaged in trading of goods. No

‘evidence has been adduced by the department to contradict the said claJrn and |
also failed to prove that the offending goods were manufactured in the factory of
appellant. Thus, the statement of Shri Yashpalsinh Jadeja cannot be conmdered .
as evidence in demanding Central Excise duty as Central Excise duty is levied
on goods manufactured in a factory. In the present case, the demand has been
made alleging clandestine manufacture and removal of goods and as held i in the
case of Sakeen Alloys Puvt Ltd (supra) by the Tribunal, which is affirmed by the

Hon’ble Gujarat High Court also, the facts of clandestine rnanufactnre and |
removal of excisable goods cannot be established only on the basis of certain
statement but there has to be 'positive evidences like pnrchase of excess raw
materials, Shortage / eXcess of raw materials/finished goods found. in the
stock/ factory premises of the appellant, excess consumption of povtrer like .
electricity, any seizure of cash during the investigation when huge transactions
are made in cash. The adjudicating authority had confirmed the demand vtrithout
first .establishing manufacture of goods and without having any confirmation
from the buyers about receipt of goods and also without having any evidence of -
trarisportation of goods. There is no excess/ shortage of finished goods or raw

materials found by the officers at the time of visjt of the factory. Thus, the

ingredients, that are essential for confirming clandestine manufacture and

removal of excisable goods, are lacking in the present case. When the department
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impugned order confirming demand of Central Excise duty and imposition of

penalty under Section 11AC of the,Central Excise Act, 1944 on the first appellant
- and impbsition of penalty under Rule 26 of Central Excise Rﬁles, 2002 on the
second appellant suffered infirmity. Therefore, I hold that the impugned order is

not sustainable. . ‘
11. - Inview of above, I set aside the impugned order and allow the appeai. ,

93, Sifiamdl grI e @1 e srfte 1 FiueR Sukied ol @ R s |
12. . The appeals filed by the Appellants are disposed off as above.
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