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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals) , Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Comrmssmner Central
_ Excise/ST / GST, Rajkot/ Jamnagar ] Gandhidham :

arfermataafard & vt AT /Name & Address of the Appellant & Respondent :-

M/s. Hotel Nova KD Comfort, Prop. Shri Prakashsinh Rajpurohit, C/o A D
Vyas ‘& Co., Chartered Accountant, Kotechanagar Main Road, Opp Kotecha

' Girls School, Off Kalawad Road, Rajkot-360001.
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Any person aggrieved by this Order-in-Appeal may file an appea.l to the appropnate authonty in the followmg way.
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eal to Customs, Excise & Semce Tax Appellate Tribunal under Sectxon 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-
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The special ‘bench of Customs, Excise 8.Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation.
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the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd Fl Bhaumali
B?xawan Asargvla Ahmedabad-380016in case of appeals other fgx%n as mentioned in parg-) 1(a) abov(::or aum
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The appeal to the A Tribunal shall be filed in quadruplicate in form A-3 ribe under Rule 6 of
Ceni:rgl:’e t fAd)&?gﬁ ltxies 2001 and shail be acco; %1 & ;?nst one w /at edast :ﬁ be accompanied
by a fee of s 50d0/ Rs.10,000/- where amo nt of demand mte st/ / refund isupto 5 .
C. 20 5 La 50 Lac and gbove 50 Lac res ectivel & orm O crossed b avggr of Asst. Registrar
mﬁy nominate ubhc s,%n% e p ace where the bench o any ominat: aglubhc sector bank
e place W ere the benc of the is srtuated Application made for grant of stay shall be accompanied

by a fee of Rs. 5

L

am:res #wfa ﬁmﬁ-ﬁ 1994, *ﬁws(
m% 3 "%T%a;?ﬁ*%w% R myﬁ“gf
m AT %azg“fé&m TR i

amm:r Atdr) ® fory AAET-oF ¥ |19 500/~ FIC F REE

eal under sub section (1) of Section 86 of the Fin ce Act 1994 to the A 1ppellate Trlbunal Sh be ﬁled
licate in Form S.T.5 as escnbed under Rule of the Service 1994,
pegied by a copy of the order %peale against (one o which shall e certified ¢ e&)& and should bef

ed b{ a fees'of Rs. ere the amount of serv1ce tax & interest demand penal

s or’less, Rs.5000/- where the amount of semc terest demanded & penalty levie 1§ more

akhs byt not_exceeding Rs. 8.10, 0 w ere the amount of servic & interest
] & penalty levied is mor? than négct ?rm crossed bank draft in fayvour of the
t/Registrar of the bench of nominated Public or B [ lace where the bench of Tribunal is.

Application made for grant of stay shall be acoompanied by a ee of Rs.500/-.
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- pending before any appellate authority prior to the commencement of
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e aggeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whicg shaH be a certified copy)
and copy of the order passed b the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. )
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For an appeal to be filed before the CESTAT, under Section’35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dugy and penalty are ini dispute, or
penalty, where penalty alone is in dispute, provi ed the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . . .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; ‘
i1) amount of erroneous Cenvat Credit taken,
ii1) amount &ay’able under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not zégplg to the stay aRplicaﬁon and appeals
e Finance (No.2) Act, 2014.
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A reyision aplglication lies to the Under ?ﬁ::rﬁtgg, to the ve;“mﬁem of India, Re\irision Application Unit, Iili{.lalos(t)]?' »

of Finance, egartment of Revenue, | Jeevan Deep Building, Parliament Street, New Delhi-
“FS:E Sec%%nB IS;%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section aj
o on- ibid: o
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In cag%t of any 10ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse
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In case of regate of duty of excise gn goods exported to any country. or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to"any country or territory outside India.
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In case otﬂ—:gods expor?:g outside India e:gport to Nepal or Bhutan, withoutg pe/lyment of duty.
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f this Act or.the Ruleg made there under such order is passed by the Commissioner Appeals) on or after, the
8ate appointed under Sec. 109 of the Finance (No.2) Act,q998. v (App )
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+ The above apf,wlication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise

(Appeals), Rules, 2001 aIvlmhm 3 months ffom, the date on which the order sought to be ngealed ainst is
communicated and sh tgl;Raccom anied lc)ly twe copies each of the QIO %nd Order-In;Ap&)e . It should also be
accompanied by a co; £ TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE

o
of CEA, 1944, u'r;der%*ajor Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lag gr less an ’l)ls.«IOOOI - where the anll)ount imyolved is more t.ha4l Rupees%ne . . P
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the order covers variousnumbers of order- in Ori al, fee for each 0.1.O. should be paid in the aforesaid nalfl’élcl’glt':

notwithstanding the fact that the one eal to the Appellant Tribunal or the one application to the Centr
Ag the csase ma_% be? is filled to avoid sg)'n%toda work if excising Rs. 1 lakh fee of Rsfploo /- for each.

FRRT, 1975, % Fg-1 ¥ ATUIC A A2 TF w2 H w0 7Rl 6.50 T F AT

gw S 1/ . :
n f licati 0.1.0. as the case may be, and the order of the adjudicatin authority shall bear a
couertctchzysf{ax‘;‘x%pofc ﬁs%r?scgas presc?ibeg Snder S&e&ule-l in terms of the Court Fee Act,1975, astzmended.
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Attention'is also invited to the rules covering these and other.related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedurse) I§ulcs, 1982.
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www.cbec.gov.in -

5. ] A
For the elaborate, detailed Em{ latest glovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in
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arfte sndw /ORDER-IN;}\PPEAL

M / s Hotel Nova K.D Comfort Prop. Shri Prakashsmh Rajpurohit; C / oA.D
' Vyas & Co, Chartered Accountant, Kotechanagar Main Road, Opp. Kotecha Girls
School, Off Kalawad Road, Rajkot-360 001 (hereinafter referred to as the
.appellaht) has filed appeal No. GAPPL/ COM/ CEXP/2737/2022 agaihst Order-
, in-Originall No.AC/JAM-1/ST/30/ 2022—23T dated - 04.08.2022 (hereihafter
referred to as.‘impugned order’) passed by the Assistant Commissioner, Central
Excise ‘& CGST, Division—I, Jamnagar (hereinafter referred to as ‘adjudicating
| authority’). " o '

2. Facts of the case, in brief, are that the appeilant is engaged in business of
providing services of accommodation in hotels. During the course of audit, it.was
noticed that (i) the appellant has not paid service tax on rent income, (ii) wrongly
. availed exemptlon on accommodation in hotel semce (iii) not reversed Cenvat
credit on inputs and input services used for providing exempted service, (iv) -
wrongly availed Cenvat credit on'SBC and used for payment and (v) not filed late
fee for late filing of ST-Q return. Therefore,i a show cause notice dated 30.09.2020
was issued for recovery of service tax/ Cenvat Credit and for imposing penalty.
;’I‘he» adjti_dicating authority, after considering the submissions of the appellant,
-(i) confirmed the demanc.i'of service tax of Rs.26,229/- along with interest of
Rs.17,829/- on rent income and imposed penalty of Rs.26,229 /- under Section
78 of the Finance Act, 1994, (ii) dropped demand of Rs.8, 15,854 /-, (iii) confirmed
_the demand of Cenvat credit of Rs.6,40,054/- along.with, iriterest and imposed
ﬁehalty of Rs.6,40,054/- under Section 78 of Finance Aet, 1994, (iv) confirmed
_ demand of Ceﬁvat credit of Rs.31,707/- with interest and ‘imposed penalty. of
‘Rs 31 707/ under Section 78 of Finance Act, 1994, (v) confirmed late fee of
"'Rs.500/- and (vi) imposed" penalty of Rs.10,000/- under Sectlon 77 of the_
Finance Act, 1994.

3. Being aggrieved, the appellant filed appeal wherein they,‘ inter alia,
submitted that the adjudicating authority erred in demanding Cenvat credit
availed to provide output services, because services used to provide output
taxable service and not used for providing exempted services. The appellant
" submitted tha,t the adjudicating authority should diffetentiate betweert exempted
services and taxable service and erred in demanding Cenvat credit availed. They
also contended that the adjudicating authority erred in conﬁrming interest dnd

,’ imposing penalties under Section 77 and 78 of the Finance Act, 1994.

4.1 .Chartered Accountant G.N. Acharya appeared for personal hearing i’leld

2023 and handed over additional written submissiOns. He reitefated

| ﬁn , - Page 3 of 6. -
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the grounds therein and those in the appeal. He submitted that servicesrelating

_ to providing accommodation in a hotel are exempted only in cases where daily

tariff is less than Rs.l,OOO/ -. In other cases their services are not exempted.

~ Therefore, they are eligible to avail Cenvat credit in such cases and denial of i

credit by adjudicating authority is not correct. Therefore, he requested to set

aside Order-in-Original and allow the' appeal.

4.2 In the written submission, the appellant reiterated the submissions made .
in grounds of appeal. In addition,) the appellant submitted that according to the
definition of exempted service, taxable services which are exempt from the Whole .

of service tax leviable thereon, whereas they were providing services of -

‘accommodation in hotel’ which are not exempted from the whole of the service

tax levy. Further, the services provided by them are also not covered under

Section 66 of the ‘ﬁnance Act, 1994 and hence services provided by them are not .

fulfilling the criteria of ‘exempted service’ The appellant further submitted that
rule 6(1) of Cenvat Credit Rules is restricting avallablhty of Cenvat credlt wh1ch

~ is used for provision of exempted service.

S. I have carefully gone through the facts.of the case,‘thel impugned drder, .

grounds of appeal in the appeal memorandum and written as well as oral

submissions made at the time of personal hearing. The appellant, in the present

appeal, is only contesting the, confirmation of demand of Cenvat credit‘
Rs.6,40,054/- along with interest and penalty of Rs.6,40,054/- imposed \f}nder '

Section 78 of Finance Act, '1994. The contention raised by the appellant, in this
regard is that according to the definition of exempted service,.taxable services
which are exempt from the whole of service tax leviable thereon, whereas they
were providing services of ‘accommodation in hotel’ which are not exempted from
the whole of the s service tax levy. However, the contention ralsed by the appellant
seems to be contradictory in as much as the appellant has clalmed exemption
from payment of service tax on the income from hotel accommodation Where

daily tariff is less than Rs.1 ,000/- before the 'adjudicating authority: The

adjudicating authority, con51der1ng the evidence produced by the appellant .

dropped demand of Rs.8,15,854/- and allowed: exempt1on as per Sr.No. 18 of
Notification No.25/2012-ST. Thus, it is evident that the appellant has provided
taxable as well as exempted service. Therefore, the contention of the appellant

that they had not provided exempted service is not tenable.’

6. - The contention of the: appellant, that according to the definitidn of
exempted service, taxable services which are exefnpt from the whole of service
tax leviable thereon, while they were providing services of ‘accommodation in

!’ which are not exempted from the whole of the service tax levy is falladious.

Page 4 of 6
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Rule '2(e) of Cenvat Credit Rules, 2004 defined exemptfed sefvice as under:.

(e) “exempted service” means a -
(1)taxable service which is exempt ﬁom the whole of the service tax leviable thereon or ..
(2)service, on which no service tax is leviable under section 66B of the Finance Act; or -
(3)taxable service whose part of value is exempted on the condition that no credit of inputs
and input services, used for providing such taxable service, shall be taken;

but shall not include a service -

(a)which is exported in terms of rule 64 of the Service Tax Rules, 1994, or

(b)by way of transportation of goods by a vessel from customs station of clearance in India
to a place outside India; ] . :

7.  From the plain reading ‘of the above‘ provision, it is clear that taxable
‘serv1ce which.is exempt from the whole of service tax leviable is falling under the
deﬁn1t10n of exempted service’. In thlS case, the service of hotel accommodatlon
provided: by the appellant Where daily tariff rate was below.Rs.1,000/- was
| exempted by way of Sr.No. 18_ of Notification No.25/2012-ST. The appellant paid
service tax on the hotel accommodation provided by the appellant where daily
tariff rate above Rs.1,000/-. Thus, the appellant provided taxable as well as
. exempted service. Therefore as per Rule 6(3) of Cenvat Credit Rules, 2004, the |
appellant was requlred to. reverse an amount equal to 7% of the value of
exempted service or an amount as determlned under sub-rule 6(3A) of Cenvat
 Credit Rules, 2004. Rule 6(3) of Cenvat Credit Rules, 2004 reads as under.

(3 ) (a) A manufacturer who manufactures two classes of goods, namely :-

(i) non-exempted goods removed;
(zt) exempted goods removed,

() a pravlder of output service who provides two classes of services, namely -

(t) non-exempted services,
(i) exempted services,
_ shall follow dny one of the following options applicable to him, namely :-

(i) pay an amount equal to six per cent. of value of the exempted goods and seven
per cent. of value of the exempted services subject to a maximum of the sum
total of opening balance of the credit of input and input services available at the
beginning of the period to which the payment relates and the credit of input and
input services taken during that period; or] -

(ii) pay an amount as determined under sub-rule.(34) :

" 8. The appellant has not opted for paying amount as per rule 6(3)(ii) ibid, and

¢

instead, contended that they have not provided any exempted service. Therefore
" 1 do not find any infirmity in the order of adjudicating authority demanding an
. amount equal-to 7% of the value of exempted services provided by the appellant
durlng the per1od under demand As the appellant provided taxable and
exempted service sunultaneously, and also availed Cenvat credit on inputs and
| input services, it was their 11ab111ty to determiine and pay the amount as required
under Rule 6(3) ‘of Cenvat Credit Rules, 2004. Since the appellant failed to
comply with the provisions of Rule 6(3) ibid, the adJudlcatmg authority has
' correctly imposed penalty under Section 78 of Finance Act, 1994 read with rule
envat Credit Rules, 2004 and Section 77 of the Finance Act, 1994

J/ ‘ Page 50f6
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Therefore, the impugned order is sustainable and the appeal is liable for

rejection.

9. In view of the above I uphold the impugned order and reject the appeal.
{o. ammmaﬁaﬁﬂémamﬁwmmmﬁ%mmél |
10. The ap%:mq R&ég%mellanf is disposed off as above.
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