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Any person aggrieved by this Order-m-Appcal may file an aPpeal to the appropnate authority in the followmg way.
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k &leal to Customs, Excise & Service Tax Appellate 'I‘nbunal \mder Sectlon 35B of CEA 1944 / Under Sectlon 86
of the Finance' Act, 1994 an appeal lies to:-" -

mevmmﬂmﬁﬁwﬁﬁm% ﬁwsﬂﬁs#z
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De in all matters relating to classification and valuation. - -~
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... the order. covers vanousnu ers of order- in Orij i 0.1.0: should be paid in the aforesmd manner,
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e Service Tax Rules, 1994 and shall be accom by a copy of order

prescribed under Rule 9 (2} &

’ . of Commissioner Central se or Comrmssxoner, Central Excise (Appeals) (one of whic be a ci ed copy)'’

and copy of the order %a:sed by the - Commissioner ‘authorizing the Assistant Co: issioner or Depu
.Commissxoner of Central cise / ervice Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be ﬁled before the ESTAT, under Sectmn 35F of the Central Excise Act 1944 which is:glso
made applicable to Service Tax under Section. 83 of the Finance Act, 1994, an appeal agamst this order sh hc
before the Tribunal on p ent of 10% of the duty demanded where duty or duty and penalty are in’ dlspuﬁ%,

amount payable under Rule 6 of the Cenvat Credxt Rules .

pendmg before any appellate authority prior to the commencement of inance (No ct, 2014

provrded further that the provisions of this Section shall not ailgplg to the smy2 )aKphcatwn and éppeals -
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A revi on lication lies to the Under Secretary, to the' Govemment of India, Rewsxo hcatlon nit, Mrms
ofrFmsélnce FB artment of Revenue,  4th Flary Jeev%n eep Building, Parliament e%t elhi.11000
querhSectéosnB EE of the CEA’ 1944 in respeet of the llowmg

of Section- 1
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-In case of any loss of goods, where the loss occurs in trapsit from a factory to a warehouse or to another factory -

or from one warehouse to another durmg the course of processing of the goods in a warehouse or m storage

: whether in a factory or ina warehouse :
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u) amount of erroneous Cenvat Credit taken




3
.

V2/67/RA2022

r”’~ . b
RS R ‘ ‘/ORDER-IN-AP_&
- ’ ' M/s Sklll Prec1s1on Balls Pvt Ltd, .374- GIDC CAji Phase-II, ROad “O” A_]l

o Vasahat Rajkot-360 003 (heremafter referred to as the appellant) has filed -
- appeal agamst Ord,er—m-Ongmal No. 12/D/AC/ 2021- 22 ‘dated ‘14. 02 2022

. ‘,}(herelnafter referred to as the lmpugned order’) passed by the Ass1stant .

,‘COmmlss1oner Central GST D1v1s1on I, Rajkot (heremaftet referred to as the
;adjudlcatmg authorlty) EER o e

. ) 2.0 Br1efly stated the facts of the case are that durlng the audrt of the records :
, ofu-the appellant it was notlced that the appellant has avaﬂed Cenvat credit of :

A serv1ce tax paid on outward frelght which did, not appear to be 1nput service’

under rule 2(1) of Cenvat Credlt Rules 2004. It further appeared that the

_,lappellant has avauled taxable serv1ce 1n the category of supply of manpower for S

o .Wthh they d1d not pay semce tax under reverse charge mechamsm under

| ’ Nouﬁcauon No. :30/2012-ST. It also appeared that the appellant has avaﬂed: ar

N vtransxt1onal ITC under TRAN 1 with reference to prov1s1ons made under Sect10n

139-to 142 of CGST Act 2017 of Educatlonal Cess and SHE Cess amountmg to

. sz .26, 476 / and Cenvat Cred1t of Rs. 14,191 / on sales return of duty pald goods

"';vrecelved in the factory after 30 06.2017.. Therefore a show cause. noUce dated_ '
? 5 *;{020& Was 1ssued to the appellant denymg the CenVat/ ITC credlt and

- _ '\‘Wlth Sectlon 11A(4) of the Central Excise Act, 1944 Sectlon 73 of the F1nance

ol ' | ACt, 1994 and Sect10n 73 and 74 of CGST Act, 2017. The ad]udlcatmg authorlty

demandmg serv1ce tax 1nvok1ng prov131ons of | Cenvat Credlt Rules, 2004 read_ o

: has d1sallowed Cenvat credlt of Rs. 4 16 118/- of the serv1oe tax pa1d on outward o

S fre1ght and 1mposed penalty of Rs 4 02 365 / under Sect10n 11AC of the Central'
. ' a :_:’Exmse Act 1944 read w1th Rule 15(2) of Cenvat Credit Rules, 2004 He -
| s ~d1sallowed ITC credlt of Rs 26 476 /- and Rs. 14 191 /- and ordered to recover the ) f
| _same under Sect10n 74 of the CGST Act 2017 and 1mposed penalty of o
-Rs.26 4’76/ and Rs. 14 191/ under Sectlon 74 of the CGST Act 2017 A

*

) . The appellant ﬂled the present appeal on the followmg grounds L

The 1mpugned order demed the Cenvat credlt of serv1ce tax pald on the

i - ‘can be ava11ed only upto the factory gate The department acknowledged -
_the fact that purchase order is prepared by the buyers of the appellant and N
S~ in whlch dehvery terms ment10ned 1s ‘FOR’ and frelght charges to be borne o

| 3 transportat1on of goods under erroneous understandlng that Cenvat cr ed1t ' ‘ |

by the appella_nt Appellant has subrmtted on a sanmle basrs, coples of -

,:fpurchase order and also correspondmg Central Exc1se 1nv01ces pertalnlng' o S

e Pa‘gei?n‘ofB,. " L 5
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-~ e Itis spec1ﬁcally mentloned at para 3.16 of agreement made on 03. 05 201'4

that the suppher is respon31ble for dehvery of the contractual prodicts

ordered Goods recelved in the customer s inward fac111ty are checked w1th A

regard to quantlty and 1dent1ty as well as tranSport and package damage.

"+ Thus the appellant S respon31b1hty d1d not cease at factory gate but at the -

customer s place

- Adjudlcatmg authonty senously erred .in ‘ignoring CA certlﬁcate dated

18. 01 2020 wh1ch will clearly show that the whale transacuori was on FOR

baS1s only in respect of which Cenvat Credit has been avaﬂed by the

appellant The: adjudlcatmg authonty erred in observmg that the appellant -
- -failed to submlt any letter/ certificate 1ssued by the buyers of goodsp"
certlfymg that they have purchased goods from the appellant on FOR

basis. The appellant had already submltted various ‘sample purchase

orders wh1ch was prepared by the buyer 1tself where it was spemﬁcalTy--'

mentioned the terms of dehvery is FOR and frelght 1s borne by suppher .

Hon’ble CESTAT Ahmedabad 1n followmg cases allowed Cenvat credit of *

- service tax paJd on transportatlon of finished goods from factory gate to ..

g

" the port of export or place of buyer in case of domestlc sales

a) Ultratech Cement Ltd-201 9 (2) TMI 1487-CESTAT-AHM
b) Sanghi Industries Ltd-2019 (2) TMI 1488-CESTAT-AHM
c) Salasar Copper-2019 (4) TMI 11-CESTAT-AHM
d) GMM Pfaudler Ltd-2019 (5) TMI 1406-CESTAT-ahm

e) Panoli Intermediates India Put Ltd-2019  (5) TMI 1405 CESTAT A, AHM

Notw1thstand1ng and w1thout prejudice to the above there is no regson to. '

den Cenvat credit of service tax pa1d on transportatlon of goods once the
assessable value of the goods was inclusive of transportatlon charges.

CItis trite law that Cenvat cred1t follows duty/ tax payrnent ;rrespectwe of

whether such tax or _duty was correctly pa1d on not. Once the duty has )
' been paid on transportat10n element the Cenvat credit of service tax pald_ B '

on such transportatlon ipso factor becomes ava_llable to the assessee: They |

“‘relied upon the followmg decisions.

‘a) Sneh Silicate Inds - 2005 (181) ELT.58 (Tri-Del)

. b) Vinayak Industnes—2003 (159) ELT.456 (Tri-Mumbai) .

c) Vickers System International Ltd-2008 (229) ELT.298 (Trl-Mum)

As the appellant agreed with the audit Ob_]CCUOI‘lS and paJd entire amount

along with applicable interest under Sect10n S50 and relaxed penalty .

- v2/577RAJ/2o’2‘_'2‘ B
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L

‘thereon, there is no questlon -of dlsallowmg the sarne amount twice and a

.chargmg interest and disallowing relaxed penaelty The adjudlcatlng o

~ authority erred in mlslnterpretmg Section 74(5) of CGST Act and taken up -

the words in harsh way The concept of the sectlon 1s not Just limited to

. Page4of8
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- ‘ L. “The adJud1cat1ng authonty acknowledged the fact that appellant had pald' :

” L the 1ne11g1ble cred1t clatmed in TRAN 1.1tis also not d1sputed that the sa1d

R ?payment wh1ch was made through challan was not utlhzed agamst any

- other GST l1ab111ty

.

o 14. Co Chartered Accountant Dlpesh Lalwanl appeared for personal heanng on o

S 12. 01 2023 and re1terated the submlssmns in the appeal He subrmtted that as

‘ | the1r contract 1s on FOR bas1s, the frelght upto customer s prermses is mcluded

o ,'1n the value on wh1ch duty has been pa1d Hence, appellant is e11g1ble for 1ts~._‘ o

f.‘credlt Other 1ssue is regardmg not allow1ng credlt of cess. and TRAN-l and cred1t’- ,
o of.duty pald on goods wh1ch are returned after rollout of GST He submltted that ,
if cred1t is not allowed m these cases, the. refund should be granted to them. The -
appellant has already paid the amount towards cred1t of cess though GST
v challan but the department is not acceptmg 1t as it is not pa1d through DRC-03.
| . ’ | _ Moreover, the adjudlcatmg authonty has charged penalty equal to 100% of th1s o

- amount The same is not correct Therefore he requested to set as1cle the order— _ -

- ’,m or1g1nal and allow the appeal

! E [N

f_subxmssrons made m grounds of appeal as “well as at the tlrne ‘of personal

" 5 1 have carefully gone through the facts of the case on record and the b

msues to.be dec1ded m the present are @ whet,her the appellant is -

ehglble for Cenvat cred1t of serv1ce tax paid on outward frelght on goods cleared i |

under FOR basis and (11) Whether the den1al of ITC clauned under TRAN I was g f‘ -

_‘proper and Jusuﬁable

L R
"Z,.)I RS

v -

60 . In thlS regard I ﬁnd that the adJudlcatlng authonty has demed the Cenvat

B ’ ) 'i':-credlt of serwce tax pa1d on outward fre1ght on the prCrmses that the appellant" ! : »
.;'_'j.has failed to estabhsh that. they sold the goods the buyers ot FOR basis. on
.}Aperusal of the lmpugned order, 1 ﬁnd that the appellant had produced COpy of i

N | fpurchase order wh1ch clearly menhoned dehvery terms as FOR and also o

: :' -certrﬁcate of Chartered Accountant Shn Hard1k H. Kalana to. the effect that the
'appellant sold goods at a rate 1nclus1ve of all expenses up to the buyer s premrses 7

'_ on | FOR ba51s and cqst of tranqurtatlon upto . the buyer s prermses is born, by o

S ‘.the appellant and therefore cons1dered for costmg of the final products However o |
:-_the adjud}canng authorlty has dlscarded these ev1dences As there remamed .

» :_arnb1gu1ty 1n the 1ssue related to place of removal’ as dlvergent v1ews were

\expressed by vanous Tnbunals and courts, CBIC has 1ssued a clar1ﬁcat10n v1de i L

C[@ular No 1065/4/2018 CX dated 08. 06. 2018 as under -

X, aléd 20. 16. 7014 and 999/6/2015 C'X daled :28.02.2015. Allenlxon is also invited fo’ the

Vtienlzon lS znvzted 10, Boards czrcular no. 97/8/2007—CX dated 23 08 2007 988/12/7014-.v MESEEH

N ioyent of Hon. "ble Supreme ‘Court in the case of CCE vs. Mis. Rooﬁtlndu.strres Ltd 2015(319) Sl

Ce

‘ 21 (SC), CGE vs Ispat Industries Led 20]5(3 24) ELT670 (5C). CCE, Mwnbm-III vs Emeco O T
15(322) ELT 394(SC)-and CCE &ST vs.- Ulira Tech Cement ‘Lid dated 1. 22018 in. Civil * I
' aI No I 1 76.1 af 2016 In this. regard references have been recened ﬁom f eld RN e

- '._‘;',Page 5,°f.8’
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formanons seeking clartf cation on lmplemwtaflon of aforesa/d czrculars of the Board inview. ‘
.of judgments of Hon 'ble Supreme Court . - 7 R |

2. In order to bring charity on the issue it has been decided that Circular no. 988/1 2/201 4—C'Xdated, 2

7() 10.2014 shall stand rescinded from the date of issue of this circular. Further, clause (c) of para = % A
8.1 and para 8.2 of the circular no. 97/8/2007-CX. dated 23.08.2007 are also omitted ﬁ om the

date oj issue of this circulgr. S ‘ o |

3. General Pr mcrple As regards determmanon of ‘place of remaval’, in general the principle
*laid by Hon'ble Supreme Court in the case of CCE’vs Ispat Industries Ltd 2015(324) ELT670
(SC) muay be applied. Apex Court, in this case has upheld the principle laid down in Mis Escorts .
JCB (Supra)to the extent that ‘place of removal’ is required to be determined with leference 10
‘point of sale’ wrlh ‘the condition thal place of removal (premises) is 10 be referred with
reference 1o the premises of the mamfacrurer "The observatlon of Honb.’le Court in para 16in
this regard is significant as reproduced below:

“16- It will thus be seen where the price al which goods are ordmarlly sold by the assessee "
is different for different places.of removal, then each such price shall be deemed to be normal value
thereof. Sub- clause (b) (iii) is very important and makes it clear that a depot,’ ‘the premises of a
consignment ageni, or any other place or premises from where the excisaple goods are io. be sold
after their clearance from the fnctory are all places of removal. What is important to note is
that each of the prem:ses is referable only the manufacturer and not to the buyer of excisable .
goods. The depot or the premises of the consignment .agent of the manufacturer are obviously

g " places which are referable 1o the manufacturer. Even the expression “any other place of
premises” refers only 1o a manufacturer’s place or premises because such place or premises
'is 1o be stated to be where excisable goods “are 1o be sold”. These are key words of the
. sub-section. The place or premises from where excisable goods are to be sold can only be
manufacturer’s prem:.se.s or. premises referable to the memufacturer. If we were lo. accept
contention of the revenie, then these words will have 10 be substituted by the words “have been
sol'l which would then possibly have refer ence to buyer’s p emzses "

o4. Exceptions: (1) The principle referred to in para 3 above would opply to all situations erccpt
where the contract for sale is FOR coniract in the circumstances identical to the Judgment in:the case
of CCE, Mumbai-IIl vs Emco Ltd 201 5(322) ELT 394(5C) and CCE vs M/s Roofit Indusiries Ltd
2015(319) ELT 221(SC). To summarise, in the case of FOR destination sale such as M/s Emco Ltd
and Ms. Roofit Industries where: the- ownersHip, risk in transir, remained with..the. ,sellep Fill
goods are accepted by buyer on delivery and till such time of delivery, seller alone remained the -
owner of goods retaining rtght of disposal, benef it has been extended by the Apex Court on the
basis of facts of the cases. ‘

(ii) Clearance for export of goods by a munufacturer shall continue 10 be dealt in terms of

Circular no. 999/6/2015-CX dated 28.02.2015 as the Jjudgments cited above did not deal w ith issue of

export of goods. In rhese cases othem'we also'the buyer is located outside India.

5. CENVAT Cre(ltt on GTA Serwces etc: The other issue deczded by Hon "ble Supreme C ow t
in relation to place of removal is in case of CCE &ST vs. Ultra Tech Cement Lid dated 1. 2.2018 in
Civil Appeal No. 11261 of 2016 on the issue of CENVAT Credit on Goods Tr ansport Agency
Sei vice availed for transport of goods from the ‘place of removal’ to the buyer’s premises. The Apex

. Court has allowed thesappeal f iled by the Revenue and held that CENVAT Credit on Goods Transport
Agency service availed for transport of goods from the place of removal to buyer’s premises was not
admissible for the relevant pertod The Apex Court has observed that after amendment, of in the
definition of ‘input service' under Rule 2(I) of the CENVAT Credit Rules, 2004, eﬁ‘ectzve Jrom
0] 03.2008, the. service is lreated as mpul service only * up 1o the place of r emoval

6, Facts to be verlf ed: This czrcu/ar only bring 1o the notice of Ihe Sield lhe various /udqmenls
of Hon'ble Supreme Court which may be referred for further guidance in individual cases
based on facts and circumstances of each of the case. Past cases should accordingly be decided. . .

7.No extended period: Any new show cause notice issued on the basis of this circular should -
not invoke extended period of limitation in-cases where an alternate interpretation was taken by the
assessee before the -date of the Supreme Court judginent as the issie is in the- naz‘ure of i

mlerprenmon of law.” . SR L i
7.1 As per the above clanﬂcamon 1t is evident that in case Pf FOR sale, the i
place of removal is the destination of buyer and the assessee is ehglble for takmg
Cenvat credit of service tax paJd on transportatlon charges upto the destlnatlon

v
. In the present case, as per the purchase order and Chartered :
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5 Accountant s certlﬁcate produced by the appellant dtis clear that the appellant

R ‘ v has sold goods ata rate’ mclus1ve of all expenses up to the buyer S premises on.
' ; FOR ba51s and cost of transportatlon upto the buyer S prermses is born by the
_ ;_ appellant As such; the appellant has correctly avaﬂed Cenvat cred1t on such
0 3 outward tran.sportatron serv1ces and the 1mpugned order denylng the cred1t _

needs to be set as1de on ments

L

- 7 2 ‘ I also ﬁnd that as per. the above C1rcu1ar dated 08. 06 2018 1t 1s 1nstructed' .

'H‘:" not to 1nvoke extended penod of limitation when show cause notlce is issued N

. after 1ssue of the said cn‘cular In the present case, I observe, the show cause" .

'f'\notlce was 1ssued on 26. 06 2020 i.e. after issue of the sa1d 01rcular, proposmg -

. to deny and recover Cenvat cred1t availed durmg the perlod December 2014 to. R

: _A notiée ‘was ab mztto bad and demand is. not sustamable on the ground of
. 711nutat10nalso o S el | . |

. .. ,8,_[ Cormng to the issue of den1a1 of ITC on TRAN 1 filed by the appellant itis
not1ced that the sarne falls under ‘the prov1s10ns of CGST Act 2017 for which .
- separate appeal was requlred to be ﬁled as prov1ded under CGST Act 2017 and .
“".'k.’CGST Rules, 2017 Smce the present appeal is ﬁled under Sectlon 35 of the ~

‘mamtalnable R P L .

9. In view of the above ﬁndmgs I set a51de the demand of Rs.4, 16 118/

(Rupees four lakh sxxteen thousand one hundred e1ghteen only) conﬁrmed under :
| ‘ - Act' 1944 I also set as1de the penalty of Rs. 4 02 365/ (Rupees four lakh two, . )

, Central Excise Act, 1944 read w1th rule 15 of Cenvat Credlt Rules 2004 The i

B x 1rnpugned order stands modJﬁed to the above extent only

zo"' mmﬁaemmmmmsemm%|
Th _dj_alﬂgc.Appellant is dlsposed off as above |

/«WL}

. l‘\'r
(&mmﬂw SHIV. PRATAP SINGH)

m :‘;m / Su({):nsteanzsrl:m ‘&Iﬂaﬂ (&ffﬂ'(’D/Commissmner (Appeals)

i:uqa%armmﬁsamﬁz B
- By RPAD ces'rAppeals.Rajkot » e
%ﬁﬁfﬁﬁmmm@zﬁhﬂg 1M/s Skxll Prec1s1on Balls Pvt Ltd
| 374, GIDC areﬂﬁrell . |374qDC Aji Phase-T, = -

| Road “O” Aji Vasahat
' 'Ra]kot-360 003

June 2017 1nvok1ng extended penod of hrmtatlon As such the show cause

tral Exgse Act 1944 the appeal w1th ,regard to GST matter is - notfw .

! Rule 14 of Cenvat Credlt Rules, 2004 read w1th Sect10n 11A of the Central Exc1se A o

» 7'thousand three hundred smty five .only) lmposed under Sectlon llAC of the',p;u_ o
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