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Any person aggrieved by this Order- m-Appeal may file an appeal to the appropnate authority in the following way.
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eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:- -
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation . )
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€ ap under sub section (22) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as™
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accomganied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to bqeaﬁled befoT;Ithe ESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall He
before the Tribunal on p:lymer_xt of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, : :

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) " amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken; . ‘
iin) amount &ayable under Rule 6 of the Cenvat Credit Rules _ :
- provided further that the provisions of this Section shall not
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pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. :
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A revision application lies to the Under Secretary, to the Government of Indfa, Revision Application Unit, Ministxiy
of Finance, artment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
uFéierﬁSectg)snB gE of the CEA 1944 in respect of the followulmag case, governed by first proviso to sub-section (1§
of Section- ibid: :
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In cagg of any loss of goods, where tﬁme loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse : ’
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The revision g %].ication all be accompanied By a fee of Rs. 200/- where the amount involved in Rupees One .

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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Attention is also invited to the rules cgvering these and other related matters contained in the Customs, Excise
ang Service Appellate Tribunal (Procegure) lglles, 1982, - . .
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For the elaborate, detailed anc{ latest _glovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmen _website www.cbec.gov.In . )
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K1r1t Karshanbha1 Bh1man1 (Prop. Patel Transport), Sardar Complex

Jamnagar Rajkot Highway Road Dhrol, Jamnagar-360 575 (hereinafter referred

'to as appellant) has filed appeal No. GAPL/COM/ STP/ 3206/2022 against Order-

in-Original- No.AC/JAM-I/ ST/ 61/ 2022 23 dated 28.09.2022 (hereinafter -

E referred to as impugned order’) passed by the Asswtant Comm1ss1oner Central

o GST Division-I, Jamnagar (heremafter referred to as ad_]udlcatmg authority’).

- 2. Facts of the case, irv brief, are that as per data received from the Income

“Tax department the appellant appeared to have received various amounts as .

con51derat10n for providing taxable service during the penod 2014-15 and 2016- .

17, It appeared that t.he appellant had not obtamed Service tax reg1strat10n and

“did not pay service tax. Therefore, a show cause notlce dated 29.09. 2020 was

) 1ssued to the appellant demanding service tax of Rs.38,02, ,447/- and proposmg.

' penaltles under Sections 77 and 78 of the Finance Act, 1994. The adjudicating

authority, by the impugned order, confirmed the demand of Rs.38,02,447/-

| ~along with interest under Section 75 of the Finance ‘Act '1994 and imposed
: penalty of Rs 38, 02 ,447 /- under Section 78 of the Finance Act 1994. He also

sed penaltles of Rs. 10,000/~ under Section 77(1)(a), Rs.10 000/ under
?7’7(‘ Iﬂcj and Rs: 10,000/- under Section 77(2) of the Flnance Act 1994

3. Being aggrleved the appellant filed appeals wherem they, inter alta,

submltted that they were prov1dmg service related to transport of goods by road
and the liability to pay serV1ce tax was on the recipien} of service as’ per ‘

Not1ﬁcat1on No.30/2012- ST. The appellant further submltted that they . have

. 'submltted reply to the show cause notice on 20.05. 2022, but the order has been

passed Wlthout considering the reply. The appellant further submitted that
penalty under Sectlon 77 and 78 of the Finance Act, 1994 cannot be imposed.

4. 1 Chartered Accountant Suresh Teranl appeared for personal hearmg

held on 22.02.2023 and subm1tted that the appellant is a GTA prov1d1ng

’:serv1ces to the customers who are body corporate or partnershlp firms. The .

liability to pay service tax is on the rec1p1ents of the service and not on the

. appellant. ’I‘he appellant “had replied to the department vide letters
| v'acknowledged on 20.09. 2021 and 20.05. 2022 attached with the appeal

- However, adjudlcatmg authorlty has passed ex- parte order 1gnor1ng these

letters. He undertook ‘to submit a copy of audited records and status of

deduct1on as shown in Form 26As within '10 days. In view of th1s he

ted to set aside the Order-in-Original and to allow the appeal.

e letter dated 06.03.2023, the appellant submitted that as per
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Notification No.30/2012, entry Ne.B(ii)(2), liability to pay service tax under

the categories of Transport of goods by road is of service recelver Further
as per Notification No.25/2012-ST, entry No. 22(b), was exempt from service

tax in respect of services by way of giving on hire to a goods transport

agency.

- 5. I have carefully gone through the facts of the case, the impugned order, '

the appeal memorandum and written as well as oral submissions made by the

Appellants. The moot question to be decided in the present appeal is whether the -

appellant is liable to pay service tax on the work carried out by them.

6. The main contentions raised by the appellant in this appeal is that they .

have not received show cause notice and that they had provided GTA and the

liability to pay service tax was on the recipient of service »as per Notification

No.30/2012-ST. The appellant further submitted that they have submitted reply

to the show cause notice on 20.05.2022, but the order has been passed without

considering the reply.

7. I find that the impugned order has been passed ex-parte, while the
documents produced by the appellant suggested that the appellant had

" replied to the department and those letters were received in the office of .

Deputy/Assistant Commissioner, CGST, Division, Jamnagar-1 on

20.09.2021 and 20.05. 2022. However, the adjudxcatmg authorlty has
confirmed the demand without mentmmng the reply” submlf‘ted "‘b‘i” “t

appellan_t. I also find that nelther the _show cause notlce’nor the impugned

order identified the nature of service provided by the appellant which is '

essentlal for determmmg the tax hablhty Therefore, the impugned order is

not sustalnable on this ground alone.

8. As per the profit and loss account, I observe, the appellant had earned -

income from Transportation of goods and vehicle hire income. I find that the

liability to pay service tax under the category of Transport of goods by road |

by a Goods Transport Agency is on the service receiver vide Notification

- No.30/2012, entry No.B(ii)(2). As per the evidences produced before me, the

appellant has provided Transportation of Goods by road to Body Corporate |

“and to a partnership firms. Thus, the -Iiability to pay service tax has been

shifted to the rec1p1ent of service as per NOtlflcatIOI‘l No0.30/2012. Further,

TR ft.w.m‘wem‘”@ﬂ

Y

as per entry No.22(b) of Notification No. 25/2012 ST, services by way of> : fjj -

giving vehicle on hire to a goods transport agency was exempt from service
- tax. As such, the demand of service tax from the appellant is not sustamable

on merits.

»

R view of the abpve, I set aside the impugned order and allow the
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appeal
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5 10. The appeal filed by the bpellant is dlsposed off as above.
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