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Arising out of above mentioned OIO issued by Addmonal/Jomt/Deputy/Asmstant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham : e

. srftermatawRardt #1 A1 T 74T /Name & Address of the Appellnnt & Respondent :-

M/s. Dwarkesh Enterprise, Rugnath Road Okha Port, Dist. Devbhoomi
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y person aggneved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. .
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e Finance Act, 1994 an appeal lies to:-

i ] it T e FHT e FaTT afiey =TT f Ry ds, 3w =it
Rl b i SR S T T2,

" The special bench of Customs, Excise & Service Tax Appellate 'I‘nbunal of West Block No, 2, RK. Puram, New

Delhi in all matters relating to classification and valuation.
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To the West regional bench of toms, Excise & Service Tax pellate Tribunal (CESTAT) a} 2nd Floor, Bhaumah
Bhawan, Asarwa Ahmedabad- 8 16in case of appeals other than as mentioned in para- 1(a) above «
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pending before any appellate authority prior to the commencement of

" material used in the manufacture of the goods
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e appeal under sub section (23 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a c% of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a tertified copy)
and copy of the order %assed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apgeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, o :
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1 amount of erroneous Cenvat Credit taken;

iil) amount tglayable under Rule 6 of the Cenvat Credit Rules . "
- provided further that the provisions of this Section shall not :gplg to the stay aRplicatlon and appeals
e Finance (No.2) Act, 2014 .
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A revision a/plglication lies to the Under Secretary, to the Government of In(ga, Revision Application Unit, Minis

of Finance, egartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
ngggu%e:%%xb 115;5113 of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1}
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In case of rebate of duty of excise gn goo%s e%ned to any country or territory outside India of on excisable
ch are exported to any country or territory outside India.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
ofr this Act o)xl' thety Rule‘s"ma e there under such ogder is qassed by thetyCommismgner (Appeals) on orpafter, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. .
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The above application shall be made in dyplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), RS es, %001 matltlﬁn an months from the date on which tﬁe g’der ua'nt to g}e :Ppe ed against is
communicated and shall be accgmglamed by two copies each of the QIO and rder—In;Apé)e ..It sheould also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account. ]
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The rev:lsion a&a%licatjon be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/ - where the amount involved is more than Rupees One Lac.
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3rdia GIT%!T /ORDER-IN-APPEAL

- M/s Dwarkesh Enterprise (Prop. Trushaba Chandrasmh Manek),
Rughnath Mistry Road 'Okha Port-361 350 (hereinafter referred to as

"appellant”) filed appeal No. GAPPL/COM/STP/1877/2022 against the Order-In-

. Original No. 09/AC/JAM-I1/2022-23 dated 17. 05.2022 (hereinafter referred to

as ‘impugned order) passed by the Assistant Comm1ss1oner Central GST

- Division- II, Jamnagar (hereinafter referred to as "the adjudicating authority").

2. Facts of the case, in brief, are that a show cause notice dated 18. 10;2021

* was issued to the appellant demanding service tax of Rs.29,69,166/- on the

ground of difference between value of services as per ST-3 returns and ITR. The
adjudicating authority, by the. impugned order, confirmed the demand of
Rs.4,04,776/- along with interest under Section 75 of the Finance Act 1994 and

‘imposed penalty of Rs.4,04,776/- under Section 78 of the Finance Act 1994. He |

also imposed penalt1es of Rs.10,000/- under Section 77(2) of the Finance Act,
1994.

3. Be1ng aggneved the appellants filed present appeals wherein the appellant

| contended that;

» They had paid service tax liability of Rs.29,69,166/ - on ‘cargorhandling
' services’ and ‘manpower supply service’, for the' quarter January 2017 to
March 2017 along with appropriate interest on 30.05.2017 and hence the

o 1ssue ‘of notice dated 18.10.2021 was agamst the prov1s1ons of Sectlon
73(3) of Finance Act, 1994. |

¢ The action of the adjudicating anthori‘ty to disal-low' Cenvat - credit is
untenable in law being beyond the scope of show causev notice. -

. The 1mpugned order, disallowing Cenvat credit of Rs.4,04,776/-,
untenable in law being agamst the prov1s1ons of Cenvat Credit Rules,
2004. The findings of the adjudicating authority that relevant Cenvat
invoices were not prov1ded by the appellant and the appellant was not
entitled to avail Cenvat credit after one.year from the date of issue of
inyoices are self-contradictory because without .posseésion-~ of relevant
invoices he could not have ascertained that these invoices were more than
'o‘ne year old. Nane of the invoices is more than one year old so as to
dlsallow Cenvat credit. | |

e They have availed Cenvat credit of ‘input services’ namely ‘barge rental
services’, ‘manpower eupply services’, ‘CA services’ etc which were used in
providing their output services and hence, they are eligible to avail Cenvat
credit. | '

¢ The ﬁnding of the adjudicating authority that they haye contravened the

/dﬁﬂ/ Page 3 of 5




"invoices. The ﬁnding of the adjudicating authority regarding contravention
of rule 9(9) of | the Cenvat Credit Rules, 2004 (non-reﬂec»tion of relevant
‘Cenvat details in ST-3 return) is Iarocedural lapse and Cenvat credit; cannot
be disallowed. They relied upon case of AD stzon—201 1(21) STR.455 (Tri-
Ahmd)

e - The impugned .orde‘r'is unsustainable in law being barred by_limitation as
necessary ingredients to invoke proviso to Section 73(1) of the Finance Act,
1994 like fraud or collusion or wilful mis-statement or, suppression of facts
or contravention of any provisions of the Act with intent to evade payment
of service tax are absent in the present case. ' :

o The ifnpugned order, confirming recovery of interest and imposing penalty

is unsustainable in law.

4. Shri Dinesh Jain, Chartered Accountant appeared for personal hearing on
15.02.2023. He reiterations the submissions in the appeal. l-le submitted that
the appellant inadvertently did not include the value of taxable services rendered
during the period January-March 2017, in their ST-3 return although they made
full payment of tax and interest subsequently through challan/debiting of
Cenvat credit. The adjudicating authority has accepted the -payments made
throngh challans but has not accepted the payments made l)y debiting of
CENVAT credit on the ground of it not bemg reflected in ST-3 return. The

appellants have enclosed the invoices with the ‘appeals and relied upon CESTAT ..

order in case of AD Vision Vs CCE Ahmedabad. He requested to drop the démand
and set aside the Order-in-Original allowing the appeal.

S. I have carefully gone through the facts of the case, the "impug_ned order,
the appeal memoranda and 'Writfen as well as oral submissions made l)y the
Appellants. The issue to be decided is whether the irnpugned order, in the facts
of this case, confirming demand on Appellant and i 1mposmg penalty is correct,

legal and proper or not.

6. In this regard, I find that, the show cause notice was issued on the ground
of difference between value of services as per ST-3 returns and ITR. The appellant
submitted before the adjudicating authority that they had paid service tax of
Rs.29,69,170/- on ‘carge handling services’ and ‘manpower supply service’, for

the quarter January 2017 to March 2017 aleng with appropriate interest on

30.05.2017. As per the facts of the case, the appellant had paid Rs.25,64,394 /-

through challan and Rs.4,04,776/- by utilizing Cenvat credit. The adjudicating
authority, while considering the payment made by the appellant, observed that

relevant Cenvat invoices were not provided by the appellant and the ap;pellant '

~ was not entitled to avail Cenvat credit after one year from the date of issue of -

invoices. The appellant contended that the observatlon of the appellant is self-
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ascertamed that these invoices were more than one year old. From the copies of

the invoices produced by the appellant, under which Cenvat credit was taken, I o

find that the invoices pertains to the period January 2017 to March 2017 and
the appellant had paid the tax on 30 05.2017. Thus, it is ev1dent that the invoices
o are not more than one year old and therefore, the Cenvat credit availed by the

appellant is in order.

¢

7. Inview of above I set aside the demand and allow the appeal.
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The aprellant is disposed off as above.
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Feter / Superintendent (R 7T %/ SHIV PRATAP SINGH)
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ByR.P.A.D.  CGST Appeals, Rajkot
® w3 B
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