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Date of Order: Date of issue:
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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commssmner Central -
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham  :

09.03.2023

cu rfteraiaicardl &1 AT ¢d U1 /Name 8 Address of the Appellant & Respondent g

j:,__M/s. Shri Sahdevsinh Pabubha Manek, Near Vyomani Mata Temple, Okha
Port, Dist. Devbhoomi Dwarka.
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. Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:--
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\The specml bench of Customs, Excise & Service Tax ‘Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in all matters relating to clasmﬁcatmn and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~ Floor, BhaumaL
Bhawan, Asa.n%'la Ahmedabad 380016in case of appeals other %n as mentloncc{ in para-) 1(&) above
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The appeal to the ‘Appellate Tribupal shall %iﬁled in quadrulglcate in form EA-3/ agrescnbed under Rule 6 of
Central Excise {Aa) eal Rules 2001 and shall be accompanie amst one Wthh at least should be accompanied
by a fee of Rs. (P -'Rs.5000/-, Rs.10,000/- where amount o duty deman imterest/ enalty/refund is upto 5
5 Lac to 50 Lac and above 50 Lac Tespectively in the form of crossed b our of Asst. Registrar
of bran of any nominated public sector b of the place where the bench of any nominated public sector
gf thtte_ P att;tl:2 whserg }he bench of the Tribunal is situated. Application made for grant of stay shall be accompanied
y a fee of Rs
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fadpeal under sub section (1) of Section 86 of the Finance Act 1994 to the pellate Tnbunal Shall be filed
sy plicaté in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 94 and Shall be
@agied by a copy of the order a%pealed against (one of which shall be certlﬁe co should be
\ ,f"h ed b¥ a fees of Rs. the amount of service tax & interest demande pen levied of
0/— W ere the amount of service tax & interest demanded & penalty levied is more
S. Lakhs, Rs.10,000/- where the amount of ‘service tax & interest
& pena.lty evie 1s more tha.n Lakhs rupees, in the form of crossed bank draft in favour of the
ol strar of the bench of nominated, Public Sector Bank of the place where the bench of Tribunal is
6 / Apphcatlon made for grant of stay shall be accompanied by a fee of Rs. 500 /-
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prest:nged under Rule 9 (2} 8&9(2A) of éhe_ Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of wh.icg shall be a ce&ﬂed copy)
and copy of the order passed bg the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ ce Tax to file the appeal before the Appellate Tribunal.
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For an apgeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Servicg Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie .
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs, 10 Crores, . . :
Under Central Excise and Service Tax, “Duty Demanded” shall inciude :
i) amount determined under Section 11 D;
il amount of erroneous Cenvat Credit taken;
(i) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not :égplg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Xct, 2014. :
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A revisio lication lies to the Under Secretary, to the Government of India, Revision Applicati it, Mini
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gfngg(rm%er?%% NP of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) |
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In case of any loss of goods, where the loss occurs in transit from a facto v to a warehouse or to another facto
or from one gvarehouge, to another during the course gfl processing of ﬂ?é goods in a warehouse or in storag » F
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whether in a factory or in a warehouse ‘
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In case of rebate of duty of €xcise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of theé goods which are exported to"any country or territory outside India.
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i) In case of goods exporte%;gutside Indiaae]gqport to Nepal or Bhutan, without pa%yn{ent of duty.
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Credit of any duty allowed to be utilized towards pg{lrnent of excise duty on final products under the provisions

of this Act or the Rules made there under such order is ;iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {No.2) Act, 1998. : i
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The above application shéll be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise -
{Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accomﬁlamed t()ly two copies each of the OlO and Ordcr—InTApé)ea{. 1t should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE.

of CEA, 1944, under Major Head of Account. .
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The revision a %lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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or each. :
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3101 3T&W /ORDER-IN-APPEAL
Shri Sahdevsmh Pabubha Manek, Near Vyomani Mata Temple, Okha Port-

361 350 (hereinafter referred to as appellant“) " filed apipeal No.
. GAPPL/COM/STP/ 1878/2022 against the Order-In-Original No. 10/ AC /JAM-11/2022- |

23 dated 17.05.2022 (hereinafter referred to as impugned order’) passed by the

' Assistant Commissioner, Central GST Division- II, Jamnagar (hereinafter referred

to as "the adjudicating authority").

2. Facte of the case, in brief, are that a show cause notice dated 18.10.2021

~ was issued to the appe-llant demanding service tax of Rs.19,04, 685/— on the ground

of difference between value of services as per 'ST-3 returns and ITR. The

 adjudicating authority, by the impugned order, conﬁrmed the demand of
' Rs.8,06,11v4 /- along with interest under Section 75 of the Finance Act 1994 and

N imposed penalty of Rs.8,06,114/- under Section 78 of the Finance Act 19§4. He

also imposed penalties of Rs.10,000/ - under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved-, the appellants'ﬁled present appeals wherein the appellant
" contended that; - ‘ ‘

e They had paid service tax liability of Rs.18,22,953/- on ‘cargo handling
;’:')'v _services’, for the quai‘ter January 2017 to March 2017 along with appropriate

% interest on 30.05.2017 and hence the issue of notice dated 18.10.2021 was’

against the provisions of Section 73(3) of Finance Act, 1994.
» With respect of GTA service, they had no 11ab111ty to pay service tax since the
said service was under ‘Teverse charge mechanism’. Thus, they had no
ipending s‘er“rice. tax liability as on 18.10.2021 and hence their case is covered
within the provisions of Section 73(3) of the Finance Act, 1994.
| o .The action of the adjudicating authority to disallow Cenvat credit is
untenable in law being beyond the scope of show cause notice.
) GTA service is covered under Sr.No.2 of" Notiﬁcaiion No.30/2012-ST,
accordmg to which the service recipient is liable to pay service tax. Therefore :
: demandmg service tax from the service prov1der is untenable in law.
. The 1mpugned order, disallowing Cenvat credit .of Rs.7,24,382 /-, 1is
| untenable in law being agalnst the provisions of Cenvat Credit Rules, 2004.
The ﬁndings: of the adjudicating authority that relevant Cenvat invoices were
not prov1ded by the appellant and the appellant was not entitled to avail
Cenvat credlt after onie year from the date of issue of invoices are self-
~ contradictory because without possess1on of relevant invoices he could not
lhave ascertained that these invoices were more than one year old. None of

the invoices is more than one year old so as to disallow Cenvat credit.
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providing their output services and hence, they are eligible to avail Cenvat s

\H'

credit. : P

s -

e The ﬁndmg of the adJudlcatlng authonty that they have contravened the ;

| provisions of rule 9(1) and 9(2) of Cenvat Credit Rules, 2004 are nothing but 1 .
imagination since the appellant have enclosed coples of relevant 1nv01ces
The finding of the adjudicating authorlty regarding contravention of rule 9(9) ;
of the Cenvat Credit Rules, 2004 (non-reflection of relevant Cenvat details in f
ST-3 return) is procedural lapse and Cenvat cred1t cannot be disallowed. {
They relied upon case of AD Vision-2011 (21) STR. 455 (Tri-Ahmd).

¢ The impugned order is unsustainable in law being barred by 11m1tat10n as’

' necessary ingredients to invoke proviso to Section 73(1) of the Finance Act,

1994 like fraud or collusion or wilful mis-statement or suppression of facts

* or contravention of any provisions of the Act with intent to evade payment of
service tax-are absent in the present case. . |
~¢ - The impugned order, confirming recovery of interest and imposing pena_lty is

unsustainable in law. ‘ o . ' . .

4.1 Shri Dinesh Jain, bhartered Accountant appeared for personal hearing on
15.02.2023. He reiterations the submissions in the appeal. He submitted that the
appellant inadvertently did not include the value of taxable services rendered
during the period January-March 2017, in their ST-3 return although fhey made
full payment of tax and interest subsequently through challan /debiting of Cenvat. i =
credit. The adjudicating authority has accepted the payments made through o
challans but has _no’t accepted the payments made by debiting of CENVAT credit |
on the ground of it not being reflected in ST-3 return. The appellants have enclosed
the vinvoices with the appeals and relied upon. CESTAT order in case of AD Vision
Vs CCE Ahmedabad, Apartm.ea-t from above, a small part of demand is in respect
of GTA services. The appellant submitted that the liability in case bf GTA services

is on the recipients on RCM basis. He undertook to make additional submissions
within a week to support that the recipients were eligible for RCM. He requested to
drop the demand and set aside the Order-in-Original allowing the appeal.

4.2 The appellant, vide letter dated 20.02.2023 submitted that they had provided
transportation services amounting to Rs.5, 44 880/- to M/s Bharat Petroleum
Corporation Ltd, which is ‘body corporate’ WhO is l1able to pay service tax under
RCM.

S. I have carefully gone through the facts of the case, the lmpugned order, the
appeal memoranda and written as well as oral ‘submissions made by the
Appellants. The issue to be decided is whether the impugned order, in the facts of

this'case, confirming demand on Appellant and imposing penalty is correct, legal

“gien Ly @ B

is regard, I find that, _the show cause notice was.issued on the ground

@/ . 'Page 40of 5




e ﬁfﬂﬁ ‘ - To :

L gﬁf Eléﬂamanléq‘g:ﬂ%lml 5  Shri Sahdevsinh Pabubha Manek,
NGO 361 3507 Near Vyomani Mata Temple,

PR B | . Okha Port-361 350

Ty g@wmw%mmmmw Waﬁmmt ,

GAPPL/COM/STP/1878/2022

of difference between value of services as per ~ST—?§$:returns and ITR. The appellant
Subrnitted before the adjudicating authority that they had paid service tax of
Rs 18,22,953/- on ‘cargo handling services’, for the quarter January 2017 to March

3 2017 along with approprlate interest on 30. 05. 2017. As per the facts of the case,

the appellant had paid Rs.10,98,571/- through challan and Rs 7,24,382/- by

‘utilizing Cenvat credit. The adjudicating authority, while considering the payment
made by the appellant, observed that relevant Cenvat invoices were not provided

| by the appellant and'the appellant was not entitled to avail Cenvat credit after one

year from the date of issue of invoices. The appellant, contended that the

| observation of the appellant is self-contradictory because without possession of

" relevant invoices he could not have ascertained that these invoices were more than

one year old. From the copies of the invoices produced by the appellant, under
which Cenvat credit was: taken, I find that the invoices pertains to the period

January 2017 to March 2017 and the appellant had paid the tax on 30.05.2017.

Thus, it is evident that the invoices are not more than one year old and therefore,

' the Cenvat credit ,avalled by the appellant is in order.

7.- Tlalso observe that the adjudicating authority has not gi\?en any ﬁnding w1th
regard to the claim of the appellant that the 11ab111ty to pay service tax on GTA

ser\uce is on the rec:1p1ent of the service. As per the 1nvo1ces produced by the
"L"':appellant the appellant had provided GTA service to body corporate and
'partnersh1p firms. Therefore, 1 hold that the demand of service tax is not

_.sustamable on the value of such services prov1ded as the service recipient is hable

to pay service tax as per Sr.No.2 of Notlﬁcatlon No.30/2012-ST.

8. In view of above, I set aside the demand and allow the appeal.
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9. The appeal /gﬁé&g%ellant is disposed off as above
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Sup (&laumqﬁrg/ SHIV PRATAP SINGH)

5 Central GST (Appeals) 3Tgad (3Uld)/Commissioner (Appeals)
By R.P.A.D. Rajkot
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