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Arising out of above mentioned OIO issued by Addmonal/Jomt/Deputy/Asmstant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

0l M&m Eakit] Qﬁ Udl /Name & Address of the Appellant & Respondent :-

:_JMI s.rim ilkanth Enterprise, Rugnath Mistry Road, Okha Port, Dist. Devbhoomi
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tnbunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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. : The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R. K Puram, New
. Delhi in all matters relating to classification and valuauon
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To the West regional bench of Customs, Excise 8 Service Tax &pellate Tribunal (CESTAT) at, Zﬂd Floor, Bhaumali
. Bhawan, Asarwa ‘Ahmedabad-380016in case of appeals other than as ‘mentioned in para- 1( (&) above -
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' al to the A ellate Tribunal shall be filed in quadruplicate in form EA-3 rescnbed under Rule 6 of
CentraP %xcgse {Adg)gp % 2001 and shall be acco?npame% afnst gne which /at egst should e accompanied

by a fee of dO/ Rs.10,000/- where amount of duty demand{mterest Ii_en alty/refund is upte 5
Lac., 5 Lac to 50 Lac and "aboveé 50 Lac respecuv tﬁ the form of crogse vour of Asst. Registrar
of bramih of any 1o ated public sector bank e place where the be gch of any nommated ublic sector b
of the p ?e where ench of the Tribunal is sxtuated Application made for grant of stay shall be accompanied
by a fee of Rs. 500/
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sappeal under sub sectmn 1) of Section 86 of the Fmance Act, 1994 to the A ellate Tnbunal Shall be filed

R Form S.T ( )as prescribed under Rule 9 i) of the emce ’lpa?c Rules, 4 d Shall be
the order a%pealed against (one o all be certified ¢ &)E should be
ere the amount of service tax & mterest deman enaltg levied of
0/- 1 here the amount of semce ax & interest demanded & enalty levied is more
Lakhs, Rs.10, 0/‘ where the amount of serv1c tax & mnterest

enalty levied is more Lakhg rupees, in the form ‘of crossed bank draft in favour of the
ench of non%mated Public Sector Bank of the place wher the bench of Tribunal is

stay shall be accompanied by a fee of Rs. 500 ?
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Tée appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescg ed under Rule 9 (2) &9((2)1\) of the Service Tax Rules, 1994 and shall be accor_:ugamed by a copy of order

of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Comnussioner authorizing the Assistant Commissioner or Deputy . §
Commissioner of Central Excise/ ice Tax to file the appeal before the Appellate Tribunal. t
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also .
made a pﬁcable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
* before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
* penalty, where penalty al%lrlx‘e is in dispute, provided the amount of pre-deposit payable would be subject to a -
ceiling of Rs. 10 Crores, . . i
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken; - .
ii1) amount payable under Rule 6 of the Cenvat Credit Rules .
~ provided further that t%e provisions of this Section shall not ttlgpl to the stay aRphcau'on and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision ap, hcau/on lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministxiy
of Finance, lg artment of Revenue, 4th Floof, Jeevan Deep Building, Parliament Street, New Delhi-11000
ufnéier ﬁSec%%ré g%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1}
of Section- ibid: - : :
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In case of any loss o?—e;oods, where the loss gccurs in transit from a factory to a warehouse or to another factory
or from one warehousSe to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse -
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In case of rebate of duty oft excise on goods exported to any country or'territory outside India of on excisable

material used in the manufacture of thé goods which are exported to'any country or territory outside India,
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() In case of Roods exporteﬁ&;gutside Indiaﬁort to Nepal or Bhutan, without ps?yn{ent of duty.
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Credit of any duty allowed to be utilized towards p. dyment of excise duty on final products under the provisions

a
of this Act or the Rules made there under such drder is assed by the Commissioner (Appeals) on or after, th
date appointed under Sec. 109 of the Finance (No.2) Act, 15080 (Appeals) €
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise -
(Appeals) Rules, 2001 within 3 monthe o ha dogsra o, EAS as specif sought to be ‘appealed against 19
communicated and shall be accompanied by two copies each of the QIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribeéd under Section 35-EE

of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved i
Lac or less and Rs. 1000/- where the angoum in%lved is more tha{l Rupees One Lac. involved in Rupees One
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Attention is also invited to the rules covering these an({ other related matters i in"® i
and Service Appellate Tribunal (Procedure) Rules, 1982. re atters contained in’the Customs, Excise
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GAPPL/COM/STP/1879/2022

e - 3fid M3 /ORDER-IN-APPEAL

‘ M/s Nilkanth Enterprise (Prop. Nilesh Pabubha Manek);_ Rughnath Mistry
'Road, Okha Port-361 350 (hereinafter referred to as "appellant") filed appeal No.
GAPPl,/COM/STP/I879/2022 against the Order-In-Original No. 1 1/AC/JAM-II/2022-

' 23 dated 17.05.2022 (hereinafter referred to as ‘impugned order’) passed‘ by the
'Ass1stant Commissioner, Central GST Division- I, Jamnagar (hereinafter referred

.' 0 as "the adJudlcatmg authorlty")

2. Facts of the case, in brief are that a show cause notme dated 18.10.202]

~ was issued to the appellant demandmg service tax of Rs.27,50,792/- on the ground

of 'difference between value of services as per ST-3 returns and ITR. The

adjudicatihg authonty, by the 1mpugned order, conﬁrmed the demand of
Rs.12,96,903/- along with interest under Section 75 of the Finance Act 1994 and
1rnposed penalty of Rs.12,96,903/- under Section 78 of the Finance Act 1994 He
also 1mposed pena.ltles of Rs.10, OOO /- under Section 77(2) of the Fmance Act, 1994

3. Being aggrieved, the appellants filed present_appeals wherein the appellant

contended that . ' .

o They had paid service tax liability. of Rs.25,94,899/- on cargo handling
services’, for the quarter January 2017 to March 2017 along with appropnate

v ~.:<:a,;<»¢interest on 30 05 2017 and hence the issue of notice dated 18.10. 2021 was

against the provisions of Section 73(3) of Finance Act, 1994.
e With respect of GTA service, they had no liabllity to pay service tax since the
“said serv1ce was under ‘Teverse charge mechanism’. Thus ‘they had no
pendlng service tax liability as on 18.10.2021 and hence their case is covered
within the provisions of Section 73(3) of the Finance Act, 1994.

e The actlon of the adjudicating authority to dlsallow Cenvat credit is
untenable in laW being beyond the scope of show cause notice. _

e GTA service is covered under Sr.No.2 of Notification No.30 /2012-ST,

‘according to which the service recipient is liable to pay service tax. Therefore,
v demandmg service tax from the service provider is untenable in law.

e The impugned order, disallowing Cenvat cred1t of Rs.11,41,010/-,
untenable 1n law being against the prov181ons of Cenvat Credit Rules, 2004.
The ﬁndmgs of the ad_]ud1cat1ng authority that relevant Cenvat invoices were

“not provided by the appellant and the appellant was not entitled to avail
Cenvat credit after one year from the date of 1ssue of invoices are self-
_ contradxctory because without possess1on of relevant mv01ces he could not

’have ascertamed that these invoices were more than .one year old. None of

e 1nv01ces is more than one year old SO as to disallow Cenvat credit.

% have avalled Cenvat credlt of ‘nput services’ namely ‘barge rental

ides’, ‘manpower supply serv1ces’ ‘CA services’ etc whlch were used in

A
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providing their output services and hence, they are eligible to avail Cenvat
credit. N _ | 4 ‘

e The finding of the. adjudicating authority that they have contravened the
provisions of rule 9(1) and 9(2) of Cenvat Credit Rules, 2004 are nothing but

imagination since the appellant have enclosed copies of relevant invoices.

The finding of the adjudicating authority regardmg contraventlon of rule 9(9)

of the Cenvat Credit Rules, 2004 {non-reflection of relevant Cenvat deétails in
ST-3 return) is procedural lapse and Cenvat credit cannot be disallowed.
They relied upon case of AD Vision-2011 (21) STR.455 (Tri-Ahmd). |

. The impugned order is unsustainable in law being barred by limitation as
necessary ingredients to invoke proviso to Section 73(1) of the Finance Act,

1994 like fraud or collusion or wilful mis-statement or suppression of facts

o
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or contravention of any provisions of the Act with intent to evade payment of :

service tax are absent in the present case.
¢ The impugned order, confirming recovery of interest and imposing penalty is

unsustainable in law.

4.1  Shri Dinesh Jain, Chartered Accountant appeared for personal hearing on
15.02.2023. He reiterations the submissions in the appeal. He submitted that the
appellant inadvertently did ot include the value of taxable services rendered ;
during the period January-March 2017, in their ST-3 return although they made :
full payment of tax and interest subsequently through challan/ debltmg of Cenvat;
credit. The adJudlcatmg authority has accepted the payments made through

challans but has not accepted the payments made,{ by debiting of CENVAT credit

on the ground of it not being reflected in ST-3 return. The appellants have enclosed
the invoices with the appeals and relied upon CESTAT order in case of AD Vision-
Vs CCE Ahmedabad. Apartseest from above, é small part of demand is in respeet
of GTA services. The appellant submitted that the liability in case of GTA services
is on the recipients on RCM basis. He undertook to make additiondl submissions
- within a week to support that the recipients were eligible for RCM. He requested to
drop the demand and set aside the Order—in—Original allo“ring the appeal.

4.2 In the additional submissions filed on 20.02.2023, the appellant submitted
detalls of transportation services to different recipients who are either body |
- corporate or partnership firm. They contended that the liability to pay service tax
on GTA service is on the recipients under reverse charge mechanism and hence

demandlng service tax from the appellant is not tenable in law.

5. I have carefully gone through the facts of the case, the impugned order, the

appeal memoranda and written as well as oral submissions made by th'e

' Page 4 of‘S
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. ppellants. The issue to be decided is whether the unpugned order, in the facts Qf : |
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- 6. In thlS regard I find that the show cause I'lOthC was issued on the ground

GAPPL/COM/STP/1879/2022 -

.

.}of d1fference between value of services as per ST-3 returns and ITR. The appellant
o s__,ubmltted‘ before the adjud1cat1ng authority that they had paid service tax of
" Ré.‘25,94,399/ -on ‘cargo handling services’, for the quarter January 2017 to March
2017 along with. appropriate interest on 30.05.2017. As per the facts of the case,
'.,theapp_ellant had paid Rs.14,53,889/- through' challan and Rs.11,41,010/- by

. 'I.ltilizing Cenvat eredit The adjudicating authority, while c'onsidering the payment.

o made by the appellant observed that relevant Cenvat invoices were not prov1ded

NECE

by the appellant and the appellant was not entitled to avail Cenvat cred1t after one

year from the date of issue of. 1nv01ces The appellant, contended that the -
observatlon of the appellant is self-contradictory because without possession of

relevant invoices he could not have ascertained that these invoices were more than

one year old From the copies of the invoices produced by the appellant, under

wh1ch Cenvat credlt was taken, I find that the invoices pertains to the period

"January 2017 to March 2017 and the appellant had pald the tax on 30.05.2017.

Thus, it IS evident that the invoices are not more than one year old and therefore,

the Cenvat credit avaﬂed by the appellant is in order.

7. I also observe that the adjud1cat1ng authorlty has not given any finding with

d to the cla1m of the appellant that the 11ab1hty to pay service tax on GTA

5 'on the remplent of the service. As per the invoices produced by the

~ appellant, the appellant had prov1ded GTA service to body corporate and
 partnership firms. Therefore, I hold that the demand of service tax is not

sustainable on the value of such services provided as the servu:e rec1p1ent is liable

to pay service tax as per Sr No. 2 of Notification No.30 /2012- ST

: 8. .In view of above, I set aside the demand and allow the, appeal

2. a{dlmahmaﬁaﬂnémmﬁmmmﬁﬁmm%l

9. ‘The appeal % y e-Appellant is disposed off as above.
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