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0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

focia a1, St T & YT 1 2™ Floor, GST Bhavan,

I S fAT A8, /Race Course Ring Road,

USIPIT / Rajkot — 360 001
ele Fax No. 0281 ~ 2477952/2441142Ema11 . comimrap 13-cexamd mc in___

DIN- 20230364SX000000F959 V

Appea) fFileNo. Py - OONe. Dae
- GAPPL/COM/STP/3418/2022 . ' AC/JAM-UST/114/2022-23 : 30-09-2022 .
Gl‘?ﬁﬁ I reas W(Order;ln-Appeal No.): : .
f ~ RAJ-EXCUS-000-APP-056-2023
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Date of Order: 24.02.2023 - Date of issue: . 07.03.2023

it Rrg ya fs, angaa (ordiem), YIe@BIe g1 URd / A
Passed by Shri Shlv Pratap Singh, Commissioner (Appeals), Rajkot. |
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. Ansmg out of above mentioned OIO issued by Addlﬁonal/Jomt/Deputy/Assmtant Comrmssmner, Centraly

Excrse/ST / GST, Rajkot / Jamnagar / Gandhidham :

Nﬂﬁﬁﬂf&m 2l =ITH W U<l /Name & Address of the Appellant & Respondent :-

e ,,»-;;M/s. T. D. Joshi & Co., 209, Shn Yogeshwar Apartments, 4- Kailashnagar,

(A)

(R

(i)

i)

B)
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"'Opp S.T. Bus Station, Summair Club, Jamnagar-361005. Gujarat

wm(m%wﬁaﬁ%m%mmﬁmﬁ?ﬁmw 1 WO & ol Sl SRR HR aFar g if
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

T F<lg JA meemmmm siffray i %
amhuaﬁaa@ﬁw @ﬁwas%a{mﬁmﬁmwﬁwmﬁ’u &= 1944 358

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Sectlon 86
of the Finance Act, 1994 an appeal lies to:-

ifeel et § Tafa o TR G e, Wmﬂwmﬁmammﬁm% I &P =
2, 3R° F° A, 7 e, Pt AFi AR

The specxal bench of Customs, Excise & Service Tax Appe]late Tribunal of West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation.

ﬁ%éﬁaﬁm @wmmmmﬁmﬁm%wmm |

To the West regional bench of Customs, Excise & Service Tax &pellate Tribunal (CESTAT) at, 27 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as ‘mentioned in para- 1{aj above

sfd?rvﬂnrqmﬁmwﬁim&fmma ¥ R Fhy S oo (rhtenFigaraed, 2001, ¥ P 6 ¥ siaria Fuild fog

T YUH EA-3 @ IR wfadl ¥ g fea ma@qwﬁ@mﬁmwuﬁ%mmmﬁéaﬂ%ﬁ?aﬂﬁﬁg{
000/-

v%ﬁ%im 0,000/- ma%%m m %ﬁw%%fmw Jﬁgﬁg

2E ] wsoo:-mmﬁuﬁawmmm i

' - The agpeal to the Apps s Tribunal sh be ed in quadruphcate in form EA- s prescnbed under Rule 6 of

Centr Excise al es, 2001 and e accompanied st one Wth east should be accompani
by afee ox s { (? 5000/-, Rs.10, 0 I where ar%ount (S gm demand 4mterest/penal /refund 1s%pto 5
Lac to 50 Lay bove 50 Lac resp the form of crossed b draft in favour of Asst. Registrar

Lac., 5
- of branch of y no ate ubhc ector | S)k of t¥1e place where the bench of any nommatgg £lubl1c sector bank
s

of the place w| 00 ben srtuated A ication made for grant of stay be accompamed

by a fee of Rs. 5

:‘armrﬂumfamméim&rm ﬁaeﬁﬁmlgmﬁwam YA} Fanare, 1994, asﬁans(na‘aaea
ﬁﬂ?ﬂamsr-sﬁmmﬁahmmqa m%wmama R (I

B 81, 3gat gl Ty ¥ e

ﬁ ufa TAE ﬁm@mwuﬁ%m asrﬂamaﬂ SIS & Wi SR @ T IUY
W w@rmsmmmgﬁwmaﬁmso m@m@l %fhamm 1,000/~ T4, 50001-%?!@3{@
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e appeal under sub ‘section (1) of Section 86 of the Fmance Act 1994 to the A pellate 'I‘nbunal Shall be ﬁled
Ia)gmp licate in Form S. T( )as prescnbed under R the Servxce ’Ipax Rules, 1994, and Shall

ed by a copy of the order %pe ed against ( one o w ich shall be certified co Q and _should be

B hanied by a fees of Rs. 1000 ere the amount of service tax &s interest demande penalty levied of

: r ess, Rs.5000/- where the amount o ﬁervme tax & interest demanded & penalty levied is more

ary Uk 1 but not_exceeding Rs. 10,000/- where the amount of service tax &.interest

hfided 8 penalty levied is more than Spees in the form of crossed bank draft in favour of the

3 R’eg;strar of the bench of nominated Publxc ector Bank of the place wher the bench of Tribunal is

pphcatlon made for grant of stay shall be accompanied by a fe¢ of Rs.500
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firy SfIPYIT, 1004T 4T 86 BT JU-URISA (2) W (24) ¥ fcfa oof @ e} ardter, Barew Fawarel, 1904, & Far 9(2) W
9(24) & TEd FuiRa WO S.T.-7 T B o IH T SuH A TG, BT IS Yo Sl g (rdien, Hsihy S
e GRT UG SEX Y il How B (I A 0 Ui gt gl iRy IR SmyE gRT WETId IR el GUIgE,
H IAIG Yeb! Qar, ) St TR B A ol B P AT 3 AT SN &1 ufdl  wry  Hew S gt

l .
'l'ée appeal under sub section (2)-and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as'
presc:l')iged under Rule 9 (2) &9((2)A) of e')Sm'vice Tax Rules, 1994 and shall be accor.ixgamed by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise {Appeals) (one of which shall bé a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or  Deputy
Commissioner of Cemral%:xcise / g’ervice Tax to file the appeal before the Appellate Tribunal. . :

A1 e, P SAE e Td A Srfiela wiitimer (dRe) ¥ wiy srdielt & A 7 Ssiia Iae Yo AR 1944
aﬁmﬁw*mﬂa’ ggﬁﬁ?ﬁﬂ@ﬂﬁwm ,199;&&;;};%3?3% Wﬁ%ﬁ;wﬁ%%%mw
wifreseo) F e o 9HY 9dig FLHT S 10 (10%), 5« GiT e L L A
oo &, T AT fbu aa%g m%ﬂmﬁmﬁmﬁaﬁﬁwﬂ%ﬁ@m ST S AG
t W%wgmﬁmmmmwﬁymmﬁ ' _ ’
@) URY 11 € & Sfailq A _ ,
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(i) J4c Wi ¥ g 6 ¥ sifa Sy @ . . : v
- 99 9 6 38 uR1 & wrayr R (@° 2) sfdfFam 2014 & M A g et ardieia it & wwe faarad=

T 3l d it &1 e g , o :
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty algxle is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, ) . : .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; .
ii1) amount payable under Rule 6 of the Cenvat Credit Rules .
- provided further that the provisions of this Section shall not stxgplg to the stay axplication and appeals
pending before any appellate authority prior to the commencement of the Finance {No.2) Act, 2014.

SI0N Le) (1] . . -
‘ ; Ja 3ff¥am, 1994 F URNT 35EE &, @ & SfAfdsaR.
: m;%ﬁ'gqﬂmafﬁﬂéméﬁﬁwm , el i, Sl <o 21a, 3 e, 7% fewed-110001,0

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Minis
ofrFi.nance;plgegartment of Revenue, 4th Floor, Jeev?n Deep Building, Parliament Str%%t. New Delhi-1 1'()0(%y
nger tl,Sec%osrll?’ lS)}%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1}
of Section- ibid: )

SR 76 A Al &
In case of any loss o goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage . -
whether in a factory or in a warehouse _' LT

Rl 3 ST el 2w 1 8 1 Pl % <R Tt 3 RRen A e et i % o 7 vl e 9 5 e (A B
e . O a5 R 10 1 ) g T B o ™ TrrE T

In case of rebate of duty of éxcise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of theé goods which are exported to any country or territory outside India. .

U T, Qe BT AT 6 AT 4R & AR, AT a1 v ®) e Prafa s )
In case of goods exportlg;gutside Indiaﬁm‘t to Nepal or Bhutan, without pa%yn{ent of duty.

ghifa gar & & for < et Shete 3u Hffam ud $ud Fara A RS AR
m%nqaq%agﬁ% gy (7° 2),1998 B YRT 109 afmﬁaaﬂnmmwmﬁﬁhwmm,
aifkd I

Credit of 1z?zny duty allowed to be utilized towards pggn_ent of excise duty on final products under the provisions

of this Act or the Rules made there under such or is passed by the Commissioner (Appeals) on or after, th
Gate appointed wnder Sec. 100 of the Finance (No.2) Act, 1008, (Appeals) on the

IWRIE e B 3 wieat 9T FBT EA-8 B, 9 3 Fia Jare e (srdiayframiach 2001, ¥ Fraw 9 ¥ sigiig .
Fatia G CUE WLAER IR iea BB Gl SR S Sl St SRR 3 WL
gﬁg ﬁ&waﬂ’a{a’mﬁ%m
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a@q:wﬁ%@mwﬂm, 1944 @1 YR 35-EE & dgd & & IR W TR-6

Thuhb aﬂliti s{'la/\llb d'diit"F‘ No. EA-8 ified under Rule, 9 of tral Exci
e above application e made in duplicate in Form No. EA-8 as s u \

(Appeais) Bules. B001 within 3 months fom the date on which the order soUght to be appealed sgainst 1o

communicated and shall be accompanied by two copies each .of the QIO and Order-In-Ap; eaP It shou?é al:

accompanied by a copy of TR-6 Ch evidencing payment of prescribed fee as prescnbe&) 1

of CEA, 1944, under Major Head of Account.

39 m%maum m%@ﬁm}ﬁyﬁm@% Y 37R I oW 7HH TP a1 FU A e 8
al 1000 4 &1 YTaM &1 | )

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in R 0
Lac or less ang %s. 1000/- where the 'anIx’ount imyolved is more thaéx Rupees One Lac.n volved in Rupees Une

g R T S s a A B
gm%%q 3| %&g%?ﬁ f ) %%H%m ] .wﬁg’m HID DI U S

/ In case,if the order covers variousnumbers of order- in Orig.ggl, fee for each QO.1.0, should be paid in the
aforesaid manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application -
to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/-

for each.

. - . ' - -
nmmﬂégggﬁﬂ%m%mﬂi 1975,%&@@1%@@3{@@%@@?@«%650 ¥ B

under Section 35-EE

One ¢ of lication or-O.1.0. as the case may be, and the order of the adjudicatin, thori h
court ?&ystaﬁax%pof Rs.6.50 as prescribed under ScXmegule-I in termsegf the éoa uFegaAct, ggs,gétgxgeralge?fm a

S T T I T e gy 0 P, 100 e o S

Attention is also invited to the rules covering these and other related matt i i ( ise
g Bernics Appeliate Trivunal (Procedure) Bules: 585, other related matters contained in the Customs, Excise

I ey %f%? F & Wifla e, e iR Fdian Wyl ¥ fig, sdfardf Runfla dearge

www.cbec.gov.in ] 1/ L
or the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the

app t may refer to the Departmental website www.c¢ ec.gov.mn
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GAPPL/COM/STP/3418/2022

»

N /ORDER-IN-APPEAL
M/ s T.D. Josh1 & Co., Chartered Accountants, 209 Shri- Yogeshwar

. ;_\.‘iApartment Opp. S.T. Bus Station, Jamnaar- 361 005 (hereinafter referred to as
- the appellant) has filed appeal No. GAPPL/COM/STP/3418/2022 against Order-
'bln-Ongmal No.AC/JAM-1/ST/114/2022- -23 dated 29.09. 2022 (herelnafter

- referred to as 4mpugned order’) passed by the Assistant Comm1ss1oner Central

B Exc1se & CGST Division-I, Jamnagar (hereinafter referred to as adJudlcatmg

: _ }»authorlty’).

’

2. Facts of the case, in brief, are that a show cause notice dated 24.12.2020

~ was issued for recovery of service tax of Rs.14, 845/- on the ground of difference

| 1n value as per ITR/26AS furnished by Income Tax department and the value as
per ST-3 filed by the appellant for the F.Y 2014-15. The adjudicating author1ty

| conﬁrmed the demand w1th interest and 1mposed penalty of Rs.14, 845/- under

Section 78, Rs.10,000/- under Section 77(1)(c) and Rs.10,000/- under Section

‘ "‘7712) of the Finance Act, 1994.

3. Bemg aggneved the appellants filed present appeals wherein the appellant '

icontended that the adjudicating authority has erred in passmg order w1thout

Ly jA"‘_:lssulng proper show cause notice and without considering the locus standi of

e appellant They subm1tted that the order passed based on income side of Income

Tax return is bad in law. The appellant further contended that the adjudicating

=author1ty has not considered payment of service tax by the appellant. The

appellant also submitted that the 1nvocat10n of extended per1od and 1mpos1t1on

) of penalty are also not sustainable. ,

4. Chart_ered Accountant T.D. Joshi appeared for personal hearing held on

- 24.02.2023 and reiterated the submissions in the appeal. He submitted that the
~ appellant had replied to the adjudicating authority’s letter dated 03.09.2019 vide

letter dated‘ 19.09.2019 (P/23) and also replied to the show cause notice vide
the1r letter dated 28.01.2021 (P/24). Th1s reply was sent by email dated

28.01.2021 as well as by courier which was received in the office of the

: adjudmatmg authonty on O1l. 02.2021. Copy of email and courier rece1pts are
- ‘enclosed at page D.26 and E.27 of the appeal. However, these rephes were

| ;~1gnored wh1le 1ssu1ng the show case notice and passing of ex—parte order He

_subrmtted that the difference in the ITR and ST-3 return was due to the fact that

ITR. value 1ncluded service tax of Rs.120064/-. The adjudicating authority has

| Wrongly conﬁrmed demand on this difference, which is nothing but demanding

AT serv1ce tax on service tax already paid. In view of tHe total non- apphcatlon of

gt -- on part of adJudlcatlng authonty and utter d1sregard to the rephes

, o
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5. I have cafefuily gone through the facts of the case, the impugned order, > .
grounds of appeal in the appeal memorandum and written as well as oral g

submissions made at the time of personal hearing. The question to be aoswered ' ¢
in the present appeal is whether the impugned order confirming the demand and '

imposition of penalty is proper or otherwise.
6.  The show cause notice demanding service tax was issued to the appeﬂaht
on the ground that there was difference in value as per ITR/26AS furnished by

Income Tax department and the value as per ST-3 filed by the appellant for the
F.Y 2014-15. The appellant contended that they have already filed reply to the

letter as well as to the show cause notice, but the adjudicaﬁng authority has not
considered the samé and issued ex-parte 'o.rder. The appellant submitted copy of
email and courier receipts with this appeal. Thus, it is evident that, the
adjudicating authority has passed the order without considering the explanation
given by the appéllant. The explanation given by the appéllant in all these
communications is that the difference of Rs.1,20, 112 /- arrived at in the show
cause notice was because of the appellant showing the gross receipt, i. e the fee .
received plus service tax charged in the proﬁt and loss account. Total fee |
received was Rs.9,71,400/- on which service tax payable was Rs.1,20,112/ ‘and
thus the gross receipt comes to Rs.10,91,512/-. The appellant contended that
they had paid service tax on Rs.9,71,400/- and also given details of challans
paid. Thus, it is evident that, the difference arrived at in t_ho sh’oﬁv caus@maee # : sr
was actually the service tax amount which is includcd in the gross receipts in -4
the profit and loss account. Therefore, I hold that the impugned order is not

sustainable.

7. In view of the above, I set aside the impugned order and allow the éppeal.. o

8. oo grY 7ol B T arfier 1 FveRT Sied a0% A Rew e} | B
8. The appea f'ihc_f_\,ppgllant is disposed off as above ' | '
/Atte
/ﬁ:ﬂﬁ, 23
Superintendent (Rra vy Rig/ SHIV PRATAP SINGH)
4 Central’ GST (Appeals) aﬂgaa (3rdlef)/Commissioner (Appeals)
By R.P.A.D. Rajkot
Jard To
%ig#ﬁsﬁﬁmﬁag : " M/s T.D. Joshi & Co.,
208, m Chartered Accountants, .
AT - 209, Shri Yogeshwar Apartment, %
R TROIE o €I & A Opp. S.T. Bus Station, . i
SIHTR-31 005. L Jamnaar-361 005
gfaffd: -
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