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3(ie SIS /ORDER-IN-APPEAL

Appeal has been filed by ,Assistant Commissioner, CGST Division-I,
J amnagar (hereinafter referred to as the ‘Revenue’) against Order-in-Original No.

AC/JAM-1/ST/38/2021-22 dated 07.03.2022 (hereinafter referred to as

impugned order) passed by the Assistant Commissioner; Central Excise &

CGST, Division-I, J amnagar (hereinafter referred to as ‘sanctioning authority’) in

favour of M/s B@jrang.Enterprise, Khodiyar Krupa, Village-Mithoi, Tal-Lalpur,

Dist. Jamnagar (hereinafter referred to as the ‘respondent’)

2. Briefly stated the facts of the case are that on the basis of income data
received from the Income Tax department for 2016-17, it was revealed that the
respondent had earned income of .Rs.‘1,26,19,245/ - towards consideration for
providing services. It appeared that the respondent had not obtained service tax
registration and did not pay any service tax and also did not file eewice tax
returns as provided in the Service Tax law. Therefore a show cause notice was
~issued demanding service tax of 'Rs.18,92,887/-. The adjudicating authority
observed that the respondent provided service of Agricultlirdl activities and

hence the service is covered under negative list of services under Section 66(D)(d)

| ‘of Fmance Act, 1994. The adjudicating authorlty, therefore, dropped the

. proceedmgs vide the impugned order.

3. Being aggrieved, the ‘Revenue’ has filed the present appeal on the ground
that as per copy of work orders issued by M/s Essar Agrotech Ltd it transpired
that they have no relation to agriculture activities. In the description column of
‘work orders, the activities were mentioned as ‘laying of grass, spraying of
fertilizer 'at New Township etc.’. In light of the documents produced by the
respondent, the adjudicaﬁﬂg authority ought to have appreciated that the
services rendered were not relating to agﬁculture or agricultural operations
directly related to ‘production of any agricultural produce and did not inclL}de
cultivatidn,'har\?esting, threshing, plant. protectien or testing and hence did not

quality for exemption as per Section 66D(d)(i).

4. Advocate P.D. Rachch appeared for personal hearing'and handed over a

‘ copy of cross objections said to have been submitted by the respondent earlier
"which were not available on record and have been taken on record now at the
| time of personal hearing. He submitted a set of documents to vclarify definition of
agriculture as provided under Section 66D of F:inance Act, 1994 and the CBEC
~ Educational Guide. He Aalsc’) submitted a copy of CESTAT decision in case of
Murhdhar Hortlculture Pvt Ltd wherein services relating to laying of lawn and its

{ntenance are held to be of agrlcultural nature. In view of this he requested

ﬁﬂ/ Page 3 of 7
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upnold the Order-in-Original and dismiss the departmental appeal.

S. In the cross objection filed, the respondent Asubmi'tted that they have
provided agriculture activities like laying of grass, spraying of fertilizer which is -
covered under negatlve list as defined under clause (d)(i) of Section 66D of the

Finance Act, 1994. They contended that if the above said ‘service is not -

considered as agriculture activity, it is required to be considered/ covered under

the horticulture activity which is included in the agriculture activities as defined

under Para 4.4.2 of Education Guide dated 20 06.2012 issued by CBEC. The

respondent also relied in the case of Murhdhar Horticulture Pvt Ltd—
2019(27)GSTL.377 (Tri-Ahmd).

- 6. I have carefully gone through the facts of the case, the impugned order,
grounds of appeal in the appeal memorandum and the submissions of the
respondent. The point to be decided in the present appeal is whether the
impugned order by which adjudicating authority dropped the demand is proper

and legal. The adjudicating authority, in his order, observed that the services -

provided by the respondent are in relation to agriculture and covered under
negative list of servioes under Section 66(D)(d)(i). The department, in the present
appeal, contended that the services rendered were not reiating to agriculture or
agncultural operations directly related to production of any agrlcultural produce
and did not include cultivation, harvestlng, threshing, plant protection or testing
and hence did not quality for exemption as per Section 66D(d)(i). Thus the
dispute is whether the activity carried out by the respondent is activity related

to ‘agriculture’ or not.

7. The definition of ‘agriculture’ as defined under Section 65B(3) reads as

under:

“(3) “Agriculture” means the cultivation of plants and rearing of all life-forms of ammals except
the rearing of horses for food, fibre, fuel, raw material or other similar products; *

From the plain reading of the above definition, it can be understood that .

agrlculture is cultivation of plants and rearing of animals for food, ﬁbers fuel,

raw matenal and other sumlar products. Agriculture encompasses crop and
livestock production, aquaculture fisheries and forestry for food and non-food
products. In the present case, admittedly, the service provided by the respondent
was’not in relation to cultivation of plants for food, fibers, fuel or raw materials.
. Thus, prima facie, it appears that the service provided by the respondent is not

falling under the definition of ‘agriculture’. However, the respondent contended

that their service is alternatively falling under ‘horticulture’ which, according to

the Education Guide published by CBEC, is an activity of ‘agriculture’.
Paragraph 4.4.1 and 4.4.2 of Education Guide are as under:

Page 4 of 7
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“4.4.1 What is the meaning of ‘agriculture’? , o

‘Agriculture’ has been defined in the Act as cultivation of plants and rearing or breeding of
animals and other species of life forms for foods, fibre, fuel, raw materials or other similar
products but does not include rearing of horses.

4.4.2 Are activities like breeding of fish (pisciculture), rearing of silk worms

(sericulture), cultivation of ornamental flowers (floriculture) and horticulture, forestry .
included in the definition of agriculture? ' :

Yes. These activities are included in the definition of agriculture.”

8. ‘Thus, as per the Education Guide, ‘horticulture’ is included in definition -

of ‘agriculture’. Now the question arises is whether the activities carried out by |

the respondent like laying of grass and spraying of fertilizer etc are to be

considered as ‘horticulture’ or not. At this juncture, the respondent relied upon
the case Murlidhar Horticulture Puvt Ltd-2019 (27) GSTKL_.377 (Tri-Ahmd) where
similar activities were under the consideration of Hon’ble Tribunal and it was

held as under:

“6. ... Coming to the period 1-7-2012 we find that Section 66D(d) of the Finance Act
states as under : o '
‘66D. Negative list of services:- The negative list shall comprise of the following
~_services, namely :- - '
(d) Services relating to agriculture or agricultural produce by way of -

@) agricultu;fal ope}‘ations directly related to production of any agricultural produce
including cultivation, harvesting, threshing, plant protection or testing; '

(ii)  Supply of farm labour; ’ : _

_(iii) processes carried out at an agricultural farm including tending, pruning, cutting,

“ harvesting, drying, cleaning, trimming, sun drying, fumigating, curing, sorting,
grading, cooling or bulk packaging and such, like operations which do not alter
the essential characteristics of agricultural produce but make it only marketable
Jfor the primary market; :

(iv) Renting or leasing of agro machinery or yacant land with or without a structure
~ incidental to its use;

(v) Loading, unloading, packing, storage or warehousing of agricultural produce;
~ (vi) Agricultural extension servicés;

-(vii) Services by any Agricultural Produce Marketing Committee or Board or services
provided by a commission agent for sale or purchase of agricultural produce,

'The word Agriculture ‘has been defined in Section 65B(3) of the Finance Act, 1994 as -
“Agriculture” means the cultivation of plants and rearing of all life forms of animal, except
the rearing of horses, for food, fiber, fuel, raw material or other similar products. Section
66D(d) exempts the Services related to production of any agriculture produce including
cultivation, harvesting, threshing plant protection. Thus the cultivation of plants and its
protection is also included in Agriculture. The term “Horticulturé” means to provide for plant
conservation, landscape restoration, landscape and garden designing, maintenance eic. The
Horticulture is part of agriculture and has been defined in various dictionary and law lexicon
as under : : : '

« Mitra’s Legal and Commercial Dictionary, 6th edition :

“Horticulture : The science and art of growing fruits, vegetables, flowers or ornamentals
plants; that department of the science of agriculture which relates to the cultivation of
gardens or orchards, including the growing of vegetables, fruits, flowers and ornamental
shrubs, and trees,.” ' '
« The New Shorter Oxford English Dictionary on Historical Principles, Volume 1 :
“Horticulture : The art of garden cultivation or management.”’

Bloomsbury English Dictionary, New Edition :

W | P
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“Horttculture The cultivation o If a garden, orchard or nursery; the cultivation of ﬂowers
fruits, vegetables, or ornamental flowers.

The science and art of cultivating such plants.”
« Capital’s : Legal Dictionary, Volume 1 :

' “lHorttculture The science and art of growing fruits, vegetables, ﬂowers or ornamental
~ plants.

» The Encyclopedic Law Lexicon, Volume 2 by Justice CK Thakker: _ .
“Horticulture: Horticulture means the art of gardening.”
+ The Random house Kernerman Webster’s college Dictionary:

“Horticulture : The science or art of cultivating flowers, fruits, vegetables or ornamental
plants, esp. in a garden, orchard, or nursery. _

Thus the term “agriculture” is of wide compass and it covers s horticulture which in turn cover
the gardening also. In case of Puran Singh M. Verma v. CIT the Hon'ble Gujarat High Court
while interpreting the term “agriculture income” has held that if the basic operation such as .
cultivation of land weeding, watering, manuring etc. are undertaken, the same would qualify
under the term “agriculture”. In our view looking to the nature of activity performed by
respondent as described above since they have undertaken such operations hence their
activity would fall under the definition of “Horticulture”. In case of Kasturi (Dead) by Lrs v.

Gaon Sabha - (1989) 4 SCC 45, the Hon’ble Apex Court has held that - “The definition of
land in the Act is wide and in paragraph 4(d) the admitted position is ‘‘fuelwood” was being

grown on the property. “Horticulture”, ‘Garden’ and ‘Groveland’ in the absence of statutory

definition, would have the common parlance meaning. ‘Horticulture’ means ‘the cultivation

of garden’. ‘Garden’ means “an area of land, usually planted with grass, trees, flower beds,

~efc. an area of land used for the ‘cultivation of ornamental plants, herbs, fruit, vegetables
trees, etc.’

7. In our view therefore such activities undertaken by the respondent would not fall under
the definition of ‘management, maintenance or repair service'. The appellant Revenue has
relied upon the Tribunal decision: in case of Tarachand Chaudhary - 2016 (42) ST.R. 83
(Tri.), Suresh Jaiswal - 2016 (42) S.T.R. 97 (Tri.) and Chotelal Virendra Kumar - 2016 (41)
S.T.R. 296 (Tri.). However, we find that the said judgments are not applicable to the present
case as the facts are different. In those cases the assessees had been appointed for
management and maintenance of parks ‘and roadside plantation whereas in the present case
the nature of activity is different. In the said cases the Jaipur Development Authority had

given the composite contract which also included non-agrlcultural activity for maintaining

Public Parkwhich is not the case here. Whereas, in the instant case it is neither a Public Park
nor for recreational activity. The horticultural activities were undertaken at non-public area
and are industrial in nature. Even as per the C.B.E. & C. Guide Para 4.4.2 the activity of
Horticulture are covered under the term agriculture. Further the C.B.E. & C. Guide even if
assumed it is for educational purpose cannot be brushed aside on this ground. The said guide
once classified the service to be exempted cannot be made irrelevant. The Hon 'ble. Calcutta

High Court in case of Sheikh Hidayat Ali v. Kumar Kalanand Singh - 1913 (17) CLJ 411 has

interpreted ‘Horticulture’ to mean - ‘Here again, it must be pointed out horticulture means
the cultivation of garden or the science of cultivating, or managing garden including growmg
of ‘flowers, fruits and vegetable’.

8. Inview of above discussion and findings we thus hold that the activity undertaken by the
respondent since fallmg under the definition of ‘Horticulture’ which is part of agricultural
activity only and not liable for any service tax. We therefore hold that the respondent is not

Tiable for payment of service tax on activity undertaken by them. We also find that the demands

_ were raised by invoking extended period. However in the present case the issue involved is of
interpretation. It is coupled with fact that even as per the C.B.E. & C. Guide the service tax
was not payable. Also the Tribunal judgment on similar issue was in assessee’s favour. The
Revenue has not adduced any evidence that there was deliberate intention for non-payment

of service tax by the respondent and the demands made by invoking extended perzod are not -

sustainable on time bar ground also.

9. Inview of our above findings, we thus hold that the respondent is not liable for tax and
we therefore, uphold the impugned order and dismiss the appeal filed by the Revenue.”

I find that, Hon’ble Tribunal in the above mentioned order had considered

kt
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-~

the work relating to cleaning 6f garden and removal of leavés and unwahted
'vegetation, appliéétion. of farm yard manure, application of fertilizers, edging of
lawn, flower beds and weeding regularly, .plant protection by using suitable |

" insecticides and pesticides, pruning of trees when required. In the present case,
the respondent was,doing the activities like laying of grass and spraying of
fertilizer. Thus, works cérried out in both case‘s are almost similar. Therefore,
ratio of the above case law is squafely' apialicable in the present case also. -
Accordingly, I hold that there is no infirmity in the ‘impugned order ahd the

appeal filed by the revenue is liable for rejection.

"10. In view of above discussions, I uphold the impugned order and reject the

- appeal filed by the 'révenue!
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~11. Appeal filed by the Revenue is disposed off as above.
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