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Arising out of above mentioned OIO issued by Addmonal/Jomt/Députy/Asslstant Commissioner, Central
Excise/ST / GST, Rajkot/ Jamnagar / Gandhidham : .

M/s. Tirth Agro Technology Pvt. Ltd , Shaktiman, Survey no. 108/1, Plot No.

‘B, NH-27, Nr. Bharudi Toll Plaza, Bhunava (Village), Taluka- Gondal, Dist-

Rajkot- 360311.
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A})Bfa] to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate 'l‘nbunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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e apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as

ed under Rule 9 E})‘ &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order

of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cergﬁed copy)

and copy of the order %lxsch bge,tl}e Commissioner authorizing the Assistant Commissioner or Depu%'y
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lymeqt of 10% of the duty demanded where duty or duty and penaity are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; ’
i1 amount of erroneous Cenvat Credit taken, .

ii1) amount tglayable under Rule 6 of the Cenvat Credit Rules ‘ ’
_- provided further that the provisions of this Section shall not ggpl;l' to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A reyision application lies to the Under Secretary, to the Govei'hmem of In%ia, Revision Application Unit, Minis
f Fi lgeganm nt of Revenue, 4th Floor, Jeevan Deep Building, Par! ent StxleetI New Delhi-11000
upder Section 3ok the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1)
ction-. 1bid: ' :
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In case of any 16ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory of in a warehouse ’
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to"any country or territory outside India.
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In case o goods exported outside India export to Nepal or Bhutan, without payment of duty.

?&ﬂ FIYEALT § %ﬁqsﬁag&%rﬁzmaﬁﬁwqa’ %&wmﬁ%mmﬁﬂ%%sﬂt e

Wma?/%a) %mﬁamﬂwz),l 08 HT HIRT 109 & &I % ST FaTEIRtY 9T 47 a1g ¥ ik
1 ) :

Credit of any duty allowed to be utilized towards pgym_ent of excise duty on final products tinder the provisions

of this Act or the Rules made tht{-re under such order is Iiassed by the Cammissioner {Appeals) on or after, the

date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in d\i_lplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
{Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gf)plealed against is
communicated and shall be agcoglgfmed l&y two copies each of the OIO and Ordeér-In-, g eal. 1t should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account. -~ .

MATA ﬁg@ﬁz st 1w '
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AT |
The revision aj %licaﬁogrzhall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

ﬁmﬁﬁ SRS @rmgﬁg%m wmm &ﬁ%aﬁpﬁilmm%@% T
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notwithstanding the fact that the one appeal to the Appellant Tribunal ot tl}geo&e Rasp;i%coa '_ofr_(x) l!:% géﬁ Central Govt.

T QAT AR . ,
f licati 0.1.0. as the c may be, and_the order of the adjudicating authority shall bear a
?:frtc?&ysga;%poig l%s.%r.ls?)ras prescribed ug?i%r Sc*xedule-l in terms of the Com‘]t Fee Act,gl 975, asthended.
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Attention is also invited t6 the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. ‘ i i

Iy ;Y R FO A gafdm snos, RAga W Tdfiqaw st ¥ fg, sfiendt ferfir deare
www.cbec.gov.in F1 38 £ :

For the orate, detailed and latest provisions relating to filing of al to the higher appellate authority, the
appellant may refer to the Departmenga] website www.c%ec.gov.%n appe gh
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GAPPL/COM/STP/2211/2022

/ORDER-IN-APPEAL

M/s Tirth Agro Technology.Pvt Ltd, Shaktiman, Survey No.108/1, Plot
No.B, NH-27, Nr. Bharudi Toll Plaza, Bhunava (Village), Tal. Gondal, Dist.
Rajkot—360 311 (hereinafter referred to as the appellant) has filed appeaI'
No.GAPPL/COM/STP/2211/2022 against .Order-in- Orlglnal . No.
50/AC / NS/2022-23 dated 06.06.2022 (heremafter referred to as 1mpugned '

~*order’) passed by the Assistant Commissioner, Central Exc1se & CGST, D1v1s1on— :

I, Rajkot (hereinafter referred to as adJudlcatlng authority’).

2. Briefly stated the facts of the case are that a refund of Rs.4,67,964/- was
sanctioned to the 'appellant"vide Order-in-Original No.01/ST/ REF/2016 dated
04.01.2016. Vide Order-in-Appeal No.RAJ-EXCUS-000-APP-202-16-17 dated
17.03.2017, the Commissioner (Appeals) allowed an appeal filed by the
department and remanded back the case to the adjudicating »authority for fresh
decision. The adjudicating authority, vide - order-in-original
' No.123/ST/REF/2017 dated 22.06.2017 again sanctioned the refund. Vide
Order-in-Appeal No.RAJ—'EXCUS—OOO—APP—160—18—19 dated 06.09.2018, the -
Commissioner (Appeals) set aside the Order-in-Original dated 22.06.2017 and
= allowed appealﬁﬁled by the department. A show cause notide dated 25.10.2019
. was iésued to the appellant for recovery of erroneously sanctioned refund. On
' filing appeal by the appellant against Order-in-Appeal dated 06.09.20 18, Hon’ble
Tribunal vide its Order No.A/10753/2020 dated 05.03.2020 set aside the same
and remanded back the case to adjudicating authority. Thereafter, vide Order-
in-Original No.09/ REF/ 2020-21 dated 23.02.2021, the adjudicating authority
has rejected the refund. The appellant filed appeal against the said order before
Commlssmner (Appeals), who allowed the appeal vide Order-in-Appeal No.RAJ-
EXCUS 000-APP-008-2022 - dated 27.04. 2022 by way of remand to the
ad_]udlcatmg authonty to decide the show cause notice issued to the appellant v
which was not done i in the Order-i in- -Original datéd 23.02.2021. The ad_]ud1cat1ng '
authority, by the impugned order, ordered for recovery of erroneously sanctioned |
refund amount of Rs.4,67,964 /- along with interest. . | ’
3.1 Being aggrieved, the appellant filed the appeal wherein they, inter alia,
‘contended that the adjudicating authority falled to understand the clear
provisions of Section 73 of the Finance Aet 1994 regarding time limit prescrlbed'
- for issue of notice from the relevant date He further de01ded unjust enrichment

issue Wthh was not before him in the show cause notice dated 25.10.2019.

3 2 The appellant submltted that the refund was sanctioned v1de Order -in-
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" GAPPL/COM/STP/2211/2022

| time, the amount was not refunded as the amount was already sanctioned and

credited to the account of appellant on 07.01.2016. Hence, the appellant

contended that, the show cause notice was not issued within time hm1t of 18 -
months but issued on 25. 102019 dispatched on 04.12.2019 and received by the
appellant on 05.12:2019 after Order-in-Appeal dated 07.09.2018 in second o

round of htlgatlon and hence, badly tlme barred.

3. 3 The appellant contended that the adjudlcatmg authorlty has not given any
ﬁndlngs as to why ﬁrst refund sanctioned on 04.01.2016 and paid on 07.01.2016

cannot be considered as date of refund. The appellant submitted that the

adjudicating authority failed to appreciate that ‘service tax refunded’ means

payment made to the appellant and in 274 order there was no refund of any -

service tax at all.

3.4 The appellant submitted that as per the provisions of Section 73(1) of the

Finance Act, 1994 a show cause_:notice was required to be served within thirty

months from the date of erroneous refund of service tax. As the refund was )

sanctioned vide order dated 04.01.2016 and paid on 07.01.2016, the appellant
contended that, shqw cause notice was required to be served on or 'before
06.07.2018; however the same was issued on 25.10.2019 and served on
05.12.2019 and hence time barred.

3.5° The appellant, relying upon Circular No.423/56/98-CX dated 22.09.1998,
case laws of Golden Plast Rigid PVC Ouoes-2018 (13) GSTL.321 (Tri-Chenni) and
Pricol Ltd-2015 (39) STR.190 (Mad), submitted that refund cannot be recovered

without issue of show cause notice within time limit. .

4. Advocate P.D. Rachch appeared for personal hearing held on 22.02.2023
A and reiterated the submissions in the appeal. He suhmitted that under Section
73 of Finance Act, 1994, a demand for erroneous refund can be made within 18
moths from the date of making of refund (i.e. the paj}ment date). In the present
.case, the refund was sanction.on 01.01.2016 and paid on 07.01.2016. However,
the demand for erroneous refund is made on 05.12.2019, i.e. almost 4 "years.
The same is clearly ti.me barred. He submitted a copy of Circular No.423 /56/98-
CX dated 22.09.1998 and a judgment of Madras High Court and a decision of

CESTAT, Chennai. In view of above he requested to set aside the impugned order.

-

S. I have carefully gone through the facts of the case, the 1mpugned order,
grounds of appeal in the appeal memorandum The moot questlon to be

answered in the present appeal is whether the show cause issued to the

appellant for recovery of erroneous refund was time barred under Section 73 of

- the Finance Act, 1994 or otherwise.
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Date ‘Events N vu
1 04.01.2016 Refund sanctioned vide Order-in-Original No.01/ST/REF/2016 dated
04.01.2016 : B ' : '
07.01.2016 | ‘Amount of Rs.4,67,964/- credited in the account of appellant
17.03.2017 | First remand order by Commissioner (Appeals) vide Order-in-Appeal
No.RAJ-EXCUS-000-APP-202-16-17 dated 17.03.2017 ’
22.06.2017 | Refund again sanctioned by adjudicating authority vide order-in-
original No.123/ST/REF/2017 dated 22.06.2017 _
06.09.2018 Set aside the order dated 22.06.2017 vide Order-in-Appea
: No.RAJ-EXCUS-000-APP-160-18-19 dated 06:09.2018
25.10.2019 | Issued show cause notice dated 25.10.2019
04.12.2019 Posted show cause notice dated 25.10.2019 °
.1 05.12.2019 | Served show cause notice dated 25.10.2019 to the appellant.
05.03.2020 | Set aside Order-in-Appeal dated 06.09.2018 by Tribunal vide its |
Order No.A/10753/2020 dated 05.03.2020 '
23.02.2021 | Rejected refund ’
27.042022 |Remanded the matter for deciding show cause notice dated
: 25.10.2019
06.06.2022 | Confirmed the demand of erroneous refund

A

It can be seen from the chronology of events as mentioned in the above table,

refund was sanctioned to the appellant on 04.01.2016 and paid on 07.01.2016.

7. Now, coming td the provisions relating to.recovery of ‘erroneous refurd’, -

the provisions of Section 73 as it stood at the relevant time reads as under:

“SECTION 73.'Recavery of serviée tax not levied or paid or short-levied or short-paid or

erroneously refunded.—

(1) Where any service tax has not been levied or paid or has been short-levied or short-paid
or erroneously refunded, Central Excise Officer may, within thirty months from the
relevant date, serve notice on the person chargeable with the service tax which has not
been levied or paid or which has been short-levied or short-paid or the person to whom
such tax refund- has erroneously been made, requiring him to show cause why he should
not pay the amount specifiéd in the notice :” '

As per the above -provision of law, where any service tax has erroneously
refunded, a notice is required to be served on the person to whom such tax
refund has erroneously been made within thirty months from the ‘relevant date’.

Relevant date’ as defined under sub-section 6 of Section 73 reads as under:

“(6) For the purposes of this section, “relevant date” means,— : ]

(i) in the case of taxable service in respect of which service tax has not been levied or paid

or has been short-levied or short-paid— ' ’
(a) where under the rulesmade under this Chapter, a periodical return, showing particulars
of service tax paid during the period to which the said return relates, is 10 be filed by
an assessee, the date on which such return is so filed, _
(b) where no periodical return as aforesaid is filed, the last date on which such return is to
be filed under the said rules;
(c) in any other case, the date on which the service tax is to be paid under this Chapter or
the rules made thereunder; ‘ o

(ii) in a case where the service tax is provisionally assessed under this Chapter or the rules

made there under, the date of adjustment of the service tax after the final assessment thereof;
(iii) in a case where any sum, relating to service tax, has erroneously been refunded, the date of such

" Page 50f8
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8 From the plain reading of the above, it can be seen that the ‘relevant date’

in case of erroneous refund is ‘the date of such refund’. In the present case, the °

‘relevant date’ is 07.01.2016 as it was on this date the amount was paid as
refund to the account of the appellant. I find that the same has been clarified by
the Board vide Circulagr No. 423/56/98-CX dated 22-9-1998 wherein it is

clarified that in case of erroneous refund, demand has to be issued within normal

perfod from the date of actual refund. The said circular reads as under:

“Subject :  Whether erroneous reﬁmd granted could be recovered by raising a demand under.
Section .114 or Section 35E provides an avenue to the Department for recovery - Clary“ cation
regarding. :

Certain doubts have been raised regarding whether the erroneous reﬁnds granted could he

recovered by recourse to review under Section 35-E of the Central Excise Act or demands under
Section 114 within the statutory time limit as laid down.

The S.C. in the case of CCE v. Re-rolling Mills (reported in 1997 (94) ELT 8 (SC) has inter alia held

as following :

“The learned Counsel for the parties do not dispute that this appeal is covered by the decision of

this Court in Union of India & Ors. v. Jain Shudh Vanaspati Ltd. & Anr. 1996 (86) E.L.T._460 )

(S.C.) = (1996) 10 SCC 520. In that case the Court was dealing with Section 28 of the Customs Act
which is in pari materia with Section 11 A of the Central Excise Act. The said decision is thus
.applicable to the present case also. For the reasons given in the said judgement, the appeal is
dismissed.” : .
In this context the point to be stressed is that the Order passed U/S 35E (2) does not automatically
result in the recovery of the refund. This has to be followed by SCN U/S 114 which should be issued

within 6 months from the date of actual refund. Since time limit for filling appeal U/S 35E(2) is

» longer than-the time limit prescribed U/S 114, the SCN. should proceed the proceedings U/S 35E(2).

This view has been supported by the opinion of the law Ministry. The Law Ministry vide F.No.

387/78/98 - JC has opened thus, “In view of the judgement of the Apex Court in CCE v. Re-rolling
Mills [1997 (94) E.L.T 8] dismissing the appeal preferred by the Department against the CEGAT
order, the order passd by the Tribunal on 27-1-1998 in the present case of M/s. Fag Precision
Bearing Ltd. reflects the correct legal position. We, therefore agree with the view of the referring

Department that the demand for recovery of erroneous refund has to be made US 114 of the Central

Excise Act, 1944 within the prescribed limitation period.”

In view of above it is clanﬁed that timely demands should mvarzably be ralsed (within six months
normal period) under Section 114 of the Act.” :

9. Section 73 of Finance Act, 1994 being pari materia to Section 11A of .

Central Excise Act, 1944, a show cause notice under Section 73 has to be issued

within the normal period of limitation, which is thirty months in this case for

recovery of erroneous refund. As the date of actual refund is 07.01.2016, a show
cause notice for recovery of erroneous refund under Section 73 was required to
be issued by the proper officer and served to the appellant latest by 06.07.2018.
In the present case, no show cause notice was issued to the appelant for
recévery of erroneous refund sanctioned wf;en the depe;rtment filed appeal
against Order-in-Original No.01/ST/REF /2016 dated 04.01.2016 by which the

refund was sanctioned and paid. Show causé notice was issued only on

25.10.2019 that too after one year from passing second Ordet-in- Appeal dated -

06.09.2018. Thus, the demand notice issued on 25. 10 2019 is hit by limitation
~under Section 73 ibid. In this regard, I find support in the case of Bajaj Auto
Limited-2003 (151) E.L.T. 23 (Bom.) wherein it is held as under:

Page 6 of 8
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“23.  While considering the scope of recovery of excisehdity under Section 114 of the Excise Act,
on account of retrospective amendment to Rules 9 and 49 of Central Excise Rules, 1944 by Finance
Act, 1982, the Apex Court in the case of J.K. Spinning and Weaving Mills Ltd. & Anr. v. Union of
India & Ors., reported in 1987 (32) E.L.T. 234 (S.C.), held in Para Nos. 31 and 33 as follows :-

“31.  Under Section 11A4(1) the Excise authorities cannot recover duties not levied or not paid or
short-levied or short-paid or erroneously refunded beyond the period of six months, the proviso to .
Section 114 not being applicable in the present case. Thus, although Section 51 of the Finance Act,
1982 has given retrbspective effect 16 the amendments of Rules 9 and 49, yet it must be subject to
the provision of Section 114 of the Act. We are unable to accept the contention of the learned
Attorney General that as Section 51 has made the amendments retrospective in operation since
February 28, 1944, it should be held that it overrides the provision of Section 11A. If the intention

. of the Legislature was to nullify the effect of Section 114, in that case, the Legislature would have

specifically provided for the same. Section 51 does not contain any non obstante clause, nor does
it refer to the provision of Section 114, In the circumstances, it is difficult to hold that Section 51
overrides the provision of Section 11A4. ' :

33. There is no provision in the Act or in the Rules enabling the Excise authorities to make any
demand beyond the periods mentioned in Section 114 of the Act on the ground of the accrual of
cause of action. The question that is really involved is whether in view of Section 51 of the Finance
Act, 1982, Section 114 should be ignored or not. In our view, Section 51 does not, in any manner,

affect the provision of Section 114 of the Act. In the absence of any specific provision overriding
Section 114, it will be consistent with rules of harmonious construction to hold that Section 51 of
the Finance Act 1982 insofar as it gives retrospective effect to the amendments made to Rules 9
and 49 of the Rules, is subject to the provision of Section 114.”

Thus, the Apex Court held, that, even when the Revenue is entitled to recover excise duty on account
of retrospective amendment to the Excise Rules, recovery will be subject to the limitation prescribed -
under Section 114 of the Excise Act. In other words, even the amendment, which empowered the
Revenue to recover bxcise duty with fetrospective effect, in the absence of non obstante claule in
the amendment, recovery will be governed by the limitation prescribed under Section 114 of the
Excise Act: Applying the ratio of the above decision to the facts of the present case, the impugned
notice under Section 114 of the Act, dated 2-9-1992, though issued pursuant to the order of the

. appellate authority, it being issued beyond the period of six months from the relevant date, for

recovery of the erroneous refund, is barred by limitation and hence is liable to be quashed and set
aside. : i

24. In a subsequent judgment in the case of JK: Cotton Spinning & Weaving Mills Company Lid.
v. Collector of Central Excise, reported in 1998 (99) EL.T. 8 (S.C.), the Apex Court had occasion
to consider the elasticity permissible under Section 114 for issuing notice for recovery of erroneous
refund. In Para No. 6 of its judgment, the Apex Court held as under : - :

“6. The period of six months envisaged in sub-section (1) thereof can thus be extended only under
three eventualities. First is, if the impairment of the levy is attributable to any fraud, collusion or
wilful misrepresentation or suppression of facts, the period of six months will stand stretched up to
five years. The second eventuality is, if the original assessment was provisional, in which case the
period would start running only from the date of final assessment. The third is, if the service of
show cause notice on the person chargeable with duty is stayed by a court, in which case the entire
period of stay shall be excluded from computing the aforesaid limitation time.”

In the present case, none of the aforesaid eventualities are existing so as to extend the period of
limitation for issuing notice under Section 114 of the Excise Act. Thus, the limitation of six months
from the date df relévant date for recbvery of the erroneous refund would have to be restrictédto
six months from the relevant date. Under the circumstances, the show cause notice impugned in
the present case, issued under Section 114 of the Act, being time barred, is liable to be quashed
and set aside. ‘

'25. Moreover, the Central Board of Excise and Customs, afier obtaining opinion of the Law

Ministry, vide Circular No. 423/56/98-CX., dated 22-9-1998, has clarified that erroneous refund
cannot be recovered by mere filing an application under Section 35E(2) of the Excise Act, unless
notice under Section 114 is issued within the stipulated time. The relevant portion of the above
Circular, reads as under :- ‘

«....In this context the point to be stressed is that the Order passed Uls 35E(2) does not .
automatically result in the recovery of the refund. This has to be followed by SCN U/S 114 which
would be issued-within 6 months from the date of actual refund. Since time-limit for filing appeal
35E(2) is longer than the time-limit prescribed U/S 114, the SCN should proceed (sic) the

gogedings U/S 35E(2). - @/_ ‘
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........................... In view of above, it is clarzf ed that timely demands should mvarzably be raised * ¥ .
(within six months normal period) under Section 114 of the Act.” .. . ‘3’ .

.From the aforesaid Circular of the Government, which is in consonance with our view, it is
accepted by the Government that issuance of notice under Section 114 of the Excise Act within 6
" months from the relevant date is mandatory even if the time-limit for filing appeal under Section
35E(2) is longer than the time-limit prescribed under Section 11A. In other words, if an appeal
under Section 35E(2) is filed in time and notice under Section 114 is not issued within 6 months
., from the relevant date, and if the notice is issued belatedly after the order under Section'35E, then,
in spite of the order in appeal under Section 35E(2), the Revenue will not be entitled to recover the
erroneous refund, it being time-barred. It is a well established principle in law that C.B.E.C. .
Circulars are binding on the Revenue. The above Circular being issued in the light of the decision
of the’ Apex Court in the case of Re-Rolling Mills (supra) and in the light of the opinion of Law
Ministry, is binding on the Revenue and.contrary agreements cannot be advanced by the Revenue.
In this view of the matter, in the present case, the relevant date of refund being 23-5-1988, the -
notice under Section 114, issued on 2-9-1992, is obviously beyond 6 months from the relevant date
and hence, it is barred by limitation.”

10. From the above settled provisions of law and iﬁ view of clarification issued
by Board, it is as clear as day light that the show cause notice was iésued beyc;nd

. normal period of limitation, albeit the matter was remanded back.to the
adjudicating authority and a second order was passed by him. It is a fact that '
refund amount was paid to the appellant on 07.01.2016 and in the second order
dated 22.06.2017, r;o amount was paid. Therefore, I hold that as show cause | ~. '
notice dated 25.10.2019 is time barred under Section 73 of the. Finance Act, '
1994, the impugned order confirming the demand is not sustainable on the

ground of limitation.

11. In view of the above discussions and ﬁndings; I set aside the impugned

order and allow the appeal. : . a
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12. The appeal filed by the Appellant is disposed off as above
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