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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot/ Jamnagar / Gandhidham :

afreatafard) & A U 7aT /Name & Address of the Appellant & Respondent :-

M/s. Rudra Enterprise , Near KPT Circle, Vadinar, Taluka - Khambhaliya, Dist-

' .Devbhoomi Dwarka-361010.
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}gly per(son aggneved by this Order-m-Appeal ;ﬁle an appeal to the appropriate authority in gle followmg way.
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P&eal to Customs, Excise & Service Tax Appellate Tribunal under Sectmn 35B of CEA, 1944 / Under Section 86
e Fmance Act, 1994 an appeal lies to:-
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"I‘he special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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awan, abad-380016in case of appeals ot.her an as mentioned in para- 1{a) above
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e appeal under sub section (22) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 g) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order %;a;sed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apgeal to be filed before the CESTAT, under Section.35F of the Central Excise Act, 1944 which is also
made a&p icable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs, 10 Crores, . . . .

) Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i) " amount of erroneous Cenvat Credit taken; :
ii1) _amount tglayable under Rule 6 of the Cenvat Credit Rules :
- provided further that the provisions of this Section shall not a:gplz to the stay axplicaﬁon and appeals
e Finance (No.2 . :

pending before any appellate authority prior to the commencement of ct, 2014,
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A revision aiplglicatio’n lies to the Under Secretary, to the Government of India, Revision Application Unit, Minisuiy

of Finance, Department of Revenue, 4th Floor, Jeev?nuDe\j:p Building, Parliament Street, New Dethi-11000
ollo

under Section 35EE of the CEA 1944 in respect of the wing case, governed by first proviso to sub-section (1}
of Section-35B ibid: .
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In agg of any loss of goods, where the loss occurs in transit from a factory to a warehouse ar to another factory

E
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or from one warehouge, to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on s_exported to any country or territory outside India of on excisable

_material used in the manufacture of thé goods which are exported to any country or territory outside India.
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of this Act or the Rules made there under such order is ;ia e Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {No.2) Act, 1998. .
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e above application sh; ade in duplicate in Form Na. EA-8 as specified under Rule, 9 of Central Exci
?.:\l’i)peals), R\? es, 2001 matlll:ilx)le gx months ﬁpom the date on S ich the order sought to be & oealed alams?si'g

- communicated and shall be acc&xfﬂamed by two copies each of the QIO and Order-In-Appeal. 1t should also be

accogAptmied by a copy of TR-6 evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account.

%ﬂﬂﬁm%m@ﬁagﬁw 1 srarat st IR .

Oogwm@m T maﬂgm%w-wwm F1q 37 af e ThN T WTE ST § ST Y Y §9F
1 -/ 3 Y| & (I . .

The rew/sion a %ﬁcaﬁomall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs.' 1000/- where the amount involved is more than Rupees One Lac.
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the order covers variousnumbers of order- in Oréﬁmal, fee for each 0.1.0. should be paid in the aforesaid manner,

twithstanding the fact that the one appeal to the Appellant Tribunal or, the one application to the Central Govt.
Rg the csase ma§§ be, fs filled to avoid scgﬁ&oﬁa workp excising Rs. 1 lakh fee of Rg’pl 00 }]- for each.
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Attention is also invited to the rules coverin d other related matters contained in the Customs, Excise
o ds Apoeliate Tribunal (Procedure) Hules, 1982, - :
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For the elaborate, detailed and latest provisions rélating to filing of appeal to the higher appellate aut!ion‘ty, the
appellant may refer to the Departmental website www.cbec.gov.in .
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3 3Td% /ORDER-IN-APPEAL
M/s Rudra Enterprise, House. of Takkubha Meruji Jadeja, Rameshwar |
Society, Near KPT Circle, Vadinar, Tal. Jam Kharnbhalia ~ 361 010 (hereinafter
referred to as "appeilantf') filed appeal No. GAPPL/COM/STP/2568/2022 against the
Order-In-Original ~ No. AC_/JAM-II/ST/12/2022-23 dated 17.05.2022
' (hereinafter referred to as. ‘impugned order) passed by the Assistant
Comm1ss1oner Central GST Division- II Jamnagar (hereinafter referred to as -

“the adJudlcatlng authority").

2. Facts of the case, in brief, are that a show cause notice dated 18.10.2Q21
was issued to .the appellant demanding serviee tax of Rs.2,89,155/- for the
period 2016-17 on the basis data provided by Income Tax department. The
adjudicating atlthority, by the impdgned order, confirmed the demand of
Rs.2,89,155/- along with interest under Section 75 of the Finance Act 1994 and
-imposed penalty of Rs.2,89,155/- under Section 78 of the Finance Act 1994. He |
also impesed penalties of Rs.10,000/- under Section 77(2) of the Finance Act,
1994.

3.1 Being aggrieved, the appellants filed present appeals wherein the appellant
contended that no demand can be confirmed based on show cause notice issued
w1thout 1dent1fy1ng or discussing nature of activity carried out by the appellant
The appellant submitted that CESTAT in case of Forward Resources Put Ltd in
Service Tax Appeal No.10024 of 2020 it was held that demand of service tax is

L

not sustainable on theé basis of TDS/26AS statements.

3.2 The appellant submitted that adjudicating authority has assumed gross
receipts as depicted in Income Tax return/Income Tax Form 26AS as value of
- taxable' service liable to service tax without inquiry or investigation. They
.contended that no demand can be confirmed based on such show cause notice.

They relied upon the following case laws:

a) Indo Nippon Chemicals Co. Ltd-2009 (16) STR,639 (Tri-Ahmd)
b) Creative Travel Put Ltd-2016 (41) STR.134 (Tri-Del)
c) Purni Ads Put Ltd-2010 (19) STR.242 (Tri-Ahmd)
d) Canny Detective & Security Services-2010 (20) STR. 695 (Tri-Ahmd)

3.3 The appellarit submitted that demand is time barred as the show cause
notice is served beyond a normal period of thirty months despite there being no
suppression etc with intent to evade payment of service tax. They contended that
in the present case there cannot be any suppression etc with intent to evade the
payment"of service tax as the appellant was registered under Service Tax and
filed Service Tax returns. Further, the show cause notice was issued only based
on Income Tax returns which were filed / available much earlier. When the figures
S% lf were taken from Income Tax return /Form-26AS, there cannot be any fraud, .

23} s1on or willful misstatement. They relied upon the following decisions:

ﬁ” _
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a) M/s Pappu Crane Service-Service Tax Appeal No. 70707 of 2018 (Allahabad)
b) Cosmic Dye Chemical-1995 (75) ELT.721 (SC)

c) Chemphar Drugs & Liniments-1989 (40) ELT.276 (SC)

d) Circular No.1053/02/2017-CX dated 10.03.2017

e) Pahwa Chemicals Pvt Ltd-2005 (189) ELT.257 (SC)

f) Vir Teja Roadlines-2012 (27) STR.290 (Tr1 -Ahmd)

3.4 The appellant further submitted that by invoking prowsmns of Section

174, no fresh proceedings can be initiated after introduction of GST.

3.5 The appellant submitted that they had provided works contract service,

though not original works, and hence the value should be considered as 70% of

the gross receipts as per Rule 2A(B)(i) of the Service Tax (Determination of Value) -

Rules, 2006. They also contended that they are eligible for threshold exemption
under Notification No.33/2012-ST. Considering these grounds, _the service tax
liabiiity would be on Rs.3,49,399/- which comes to Rs.52,410/-.

3.6 The. appellant also contended that the imposition of penalties under

Section 78 and 77 (2) are not sustainable as the demand itself is not sustainable.

- 4, Chartered Accountant Keyur Radia appeared for personal heéring held on

14.02.2023 and submitted that the appellant was providing works contract

service in respect of paining/sand blasting work and Was~eligiﬁle for 30% rebate

on taxable value. Further, since appellant’s firm was incorporated on
05.05.2016, as evident from the partnership deed and the PAN card of the firm,

being first year of operation, the éppellant was eligible for threshold exemption

benefit to the extent of Rs. 10,00,000/-. Apart from merits, the SCN is riot valid .

on technical grounds of limitation, in the absence of any ingredients for
invocation of extended period, and being entirely based on ITR data, without any
other evidence as the basis. Therefore, he requested to set aside the Order-in-

Original or at least re-calculate the tax on the basis of submissions in the appeal.

5. " 1 have carefully gone through the facts of the case, the impugned order,

~ the appeal memoranda and written as well as oral submissions made by the

Appellants. The issue to be decided is whether the impugned order, in the facts

of this case, confirming demand on Appellant and imposing penalty is correct,

legal and proper or not

6. First of all, I would take up the contention of the appellant that the demand

is hit by limitation as the show cause notice was issued on the basis of Income

' Tax returns. In this regard, I find that the appellant was registered with. Service

Tax department for- providing various taxable services. The adjudicating..

authority, however, observed that the appellant had filed NIL ST-3 return during
the period of consideration. As per the income tax returns and Form 26AS, the

appellant had shown income of Rs.19,27,713/-. As per their own admission, the

abpg:llant had pfovided work’ contract service, which is liable to payment of -

ice tax. Thus, there is clear suppression of value of taxable service on the

/M/ '. Page 4of 5
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- part of .the appellant and hence the demand of ‘service tax invoking exte'nded

period limitation under Section 73 of the Finance Act, 1994 is sustainable.

7. The appellant, ‘in the present appeal, admitted that ‘fhey had provided
works contract service, though not orlginal works. They contended that the Value
should lae considered as 70% of the gross receipts as per Rule 2A'(B)(i) of the
Service Tax (Determination of Value) Rules, 2006. As such, the value of taxable

service, in terms' of Rule 2A(B)(i) ibid, would be Rs.13,49,399/- (70% of

Rs.19,27,713/-). However, as claimed, the appellant is eligible for the benefit of
exemption upto first 10 lakhs of the value of service provided as per Notification

| 'No.33 / 2012 ST for the year 2016-17 as the appellant commenced the busmess

in the same year. As such, the liability of the appellant to pay serv1ce tax is on
Rs.3,49,399/- only (Rs.13,49,399/- minus Rs.l0,00,000/-). which comes to
Rs.52,410/- @15%. As a result, the demand of service tax in excess of

Rs.52,410/- is not sustainable. Consequently, the demand of interest under

.Section 75, 1mp031t10n of penalty under Section 78 and penalty imposed under

Section 7 7(2) of the Finance Act, 1994 are sustainable.

- 8. In view of the above, I set aside the demand of Rs.2,36,747 (Rupees two

, lakh th1rty six thousand seven hundred forty seven only) and uphold the demand
,of Rs 52 410/- (Rupees ﬁfty two thousand four hundred ten only). I set aside the

: penalty of Rs.2, 36 747 /- (Rupees two lakh thirty six thousand seven hundred

forty seven only) and uphold ‘the penalty of Rs.52,410/- (Rupees fifty two
thousand four hundred ten cnly) imposed under Section 78 of the Finance Act,
1994. However, I extend benefit of reduced penalty of 25% under proviso to
Section 78 of the Finance Act, 1994 subject to conditions speciﬁed therein. I do
not ﬁnd it fit to impose maximum penalty pr0v1ded under Section 77 ibid.

Accordmgly, 1 reduce the penalty from Rs.10,000/- to Rs. 2,000 /- (Rupees two

thousand only) under Section 77(2) of the Finance Act, 1994. The 1mpugned '
“order shall stand modlﬁed accordingly.

R. mwmﬁﬁﬁmmmmm@f%mw% |
9. The appeal filed by the Appellant is disposed off as above.

"G'cﬂ'lﬁ'd ﬂ\tte ed ,ﬁh
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Supafimtehdent
Centra'I) GST (Appeals) (ﬁTa qarqﬁrg/ SHIV PRATAP SINGH)
| ~ Rajkot . 3Tged (foﬂﬁ)/Commlssmner (Appeals)
By R.P.A.D.
wﬂ aﬁf K To
% USRS : M/s Rudra Enterpnse , :

BI3Y 3HTF chPHT ATSI FSell House of Takkubha Meruji Jadeja,
IR FrAEe, KPT Héz_da? L1 S Rameshwar Society, Near KPT Circle, -
af$TR, 361010 Vadinar - 361 010 |
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