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: mﬁ'ﬂﬂf&m %7 A9 U 94T /Name & Address of the Appellant & Respondent -

M/s. Hansaben A. Sagpariya , Sur. No. 20, Sambhalpur Ind. Area, Nr. 25mt.
-Quarters, Gondal road, Kothariya, Rajkot.
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eal to Customs, Excise 8& Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Sectlon 86
e Finance Act 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate 'I‘nbunal of West Block No. 2, RK. Puram, New
-Delhi in all matters relating to classification and valuation.
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The appeal to the Appella ’l‘nbunal shall b ﬁled in uadru licate in form EA-3 / as prescribed under Rule 6 of
Cenn'gl)Excl;se {A&fggﬁ \tﬁes 2001 and a?.l be accom q B g?lnst one wi h ét least should be accompanied
by a fee of Rs. c[ .50 dOe/ Rs,.10,000/- where o nto ?uty delg? eg&st/;l;ena]tl}' ;efund is'upto 5

5 Lac to an "abové 50 Lac respecu f ti orm o crosse avour of Asst Reglstrar
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The ap eal under sub sect:on (1) of Section 86 of the Finance Act, 1994, to the A pellate Tribunal Shall be ﬁled
c%te in Form S.T.5 as prescnbed under Rule 9(1 of the &m%e ax Rules, 1994 and Shall b
a_copy of the or er a% against (one o and should be
a fees of Rs. - where the amount of servrce tax & mterest deman e pei g
s on ess, R8.5 0/- where e amount of serv1 ce tax & interest demanded evied i3 more
g'nan but not e(ceedmg Rs. Fifty Lakhs, Rs.10 OQO/ where the amount o semce t?rest
emanded & enaltyrlevmé tgor? r%g , in the form of crossed b ﬁl %r of the
Assistant Registrar of the benc nominatéd Public Sector Bank of the place where the benc unal is
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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e ap eal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as'
prescril ed under Rule 9 (2) &9( A) of the Semce Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central mse or Commissioner, Central Excise (Appeals) (one of whxcg shall be a certified copy).
and copy of the order %ax bg the Commissioner authorizing the Assistant Commissioner or Deputy

cise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the g-gS’l‘AT under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal agamst this order shall lie
before the Tribunat on p ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pré-deposit payable would be subject toa
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded" shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
iil) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ggplg to the stay Rphcatlon and appeals
pending before any appellate authority prior to the commencement of inance (No.2) Act, 2014
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A revision aplghcatmn lies to the Under Secretary to the Government of India, Revision Application Umt trIy
of Finance eg of Revenue, 4th Floor, ?Jecvan eep Building, Parlinment Street, New Del.h1-11000
utpélertlSectéosxi3 115>%E of t.he CEA 1944 in respect of the followmg case, governed by first proviso to sub-section (

of Section-. i
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In case of any losil geoods wh the loss occurs in traipmt from a factory to a warehouse or to another factory

to another during the course of processing of the goods in a warehouse or in storage
whether in a factory orin a warehouse
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ln case of rebate of s exported to an boun territory outside India of on excisable
material used in the manuffacture o?tt‘h goods which are exgorted ttgy any country or territory outside India.
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In case of goods exported outside Indxa export to al or Bhutan, without payment of duty.
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Credit of y d owed to be utilized toward ent of excxse on final products under the provisions
of this Ac‘tu(l)r thlgy Rules made there under suchsog er i gasse by gxetyCommlssigner (Appeals) on orpaﬁer the
date appointed under Sec. 109 of the Finance (No.2) Act, 998
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The above aj hca on shall be made in d hcate m Form No. EA-8 pecified under Rule, 9 of Central Excise
(Appeal El%s %0 . 511 month s"g’ te on which order t to g g ax%’ét is
commumca e and shall be accom&mamed dv two copxes each of the IO and r-m-ggg It shou also be
accom by a copy of evidencing payment of prescribed fee as prescri under Section 35-EE
of C 1944 under Major Head of Account.
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The revnsxon hcatlon be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where e amount involved is more than Rupees One Lac.
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y of lication or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a
couert fee stax%%pof ﬁs%nsor as prescrlbed under Scxxedule-l in terms of the CourJt Fee Actgl 975, astzmended
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Attention is also invited to the rules coverin se and other related matters contained in the Customs Excise
and%ervxce Appellate Tribunal (Procedure) l%ules 1982.
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For the elaborate, detailed am{ latest {:arlovxsxons relating to ﬁlmg of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec. gov
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M /s Hansaben A Sagpanya Survey No. 20, Sambhalpur Industr1a1 Area,
Gondal Road, Kothariya, Rajkot (hereinafter referred to as appellant) has filed

v appeal . No. GAPL/ COM/ STP/ 2681/2022 " against Qrder—ln—Orlglnal

No.58/AC/NS/2021-22 dated 30.03.2022 (hereinafter referred to as ‘impugned
order)) passed by the Assistant Commissioner, Central GST, Division-II, Rajkot

- (hereinafter referred to as ‘adjudicating authority’).

2. Facts of the case, in brief, are that as per data received from the Income

Tax department, the appellant appeared to have received various amounts as

‘consideration for providing taxable service during the period 2015-16. It

appeared that the appellant had not obtained Service tax registration and did
not pay service tax. Therefore, a show cause notice dated 23.04.2021 was issued

to the appellant de’marlding service'tax of Rs.8,74,118/- and proposing penalties

‘under Sections 77 and 78 of the Finance Act, 1994. The adjudicating authority,

by the .impugned order, confirmed the demand of Rs.8,74,118/- along with
interest under Sectign 75 of the, Finance Act 1994 and imposed penalty, of

Rs.8,74,118/ - under Section 78 of the Finance Act 1994. He also imposed
- penalties of Rs.10,000/- under Section 77(1)(a), - Rs.lb,OOO/ - under Section

77(1)(c) and Rs.10,000/- under Section 77(2) of the Finance'Act, 1994

3.1 Being aggrieved, the appellant filed the present appeals wherein they,A inter

. alid, contended that the show cause notice and consequential order has been

issued without investigatiorr and only based on the data provided by Income tax

* department as per TDS and IT return is not sustainable in law.

3.2 The appellant submitted that Income Tax authorities have shared the data

for verification whether the income shown in their returns are taxable under

Service Tax oertherwise.‘ For that the deﬁartrnent ought to have conducted
inquiry in this regard The CBIC in the letter dated 26.10.2021 has instructed

that show cause notlce should be issued only after proper verification of facts

They contended that High Court of Bombay in the case of Amnsh

Rameshchandra Shah-2021-TIOL-583-HC-MUM-ST had quashed identical show
cause notice in' which service tax was demanded without any verification and

based only on the data provided by the Income Tax authorities. The appellant

.also submitted that Hon’ble Commissioner (Appeals), CGST & Central Excise,
" Rajkot in his Order-in-Appeal No.BHV-EXCUS-000-APP-022-2021-22 dated

31.03.2022 had also endorsed the same view. °

3.3 The appellant also submitted that there was no mention of the nature of

ices provided, no service wise and year-wise bifurcation of the income and
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no whisper of any vériﬁcation or investigation carried out by the department. The

adjud1cat1ng authorlty has filed to recogmze the name of the service and has not
mentioned as to which service was provided by the appellant and how 1t was
taxable. He had Just mcntloned that service tax is required to be paid as per

Section 66B of the Finance Act, ].994.

3.4° The appellant submitted that the adjudicating authdrity had ignored the -

instruction issued by the Board and without verifying the facts and acting

against the spirit and difectjon of the instruction issued by the Board had issued

the impugned order. He had mentioned such facts and taken such grounds

which was never a part of the show cause notice. Appellant submitted that,there

is an established principle that the facts ad allegations which have not been

mentioned in the show cause notice should not be a part of the order. They relied
upon the following case laws:

a) Huhtamaki PPL Ltd-2021 (50) GSTL.309 (Tri-Ahmd)

b) = Ramadas-2021 (44) GSTL.258 (Mad)

c) ' Mackintosh Bumn Ltd-2020 (35) GSTL.409 (Tri-Kol)
d) . Swpne Nagan Holiday Resort-2019 (21) GSTL.559 (Tri-Mum)

3.5 The appellant submitted that they are engaged in activity of job work in

which goods are produced using raw materials .or semi-finished goods supplied 7

by the clients and goods so produced are returned back to the said client for use
in or in relation. to manufacture of any other goods which is exempted from

payment of service tax as per Sr.No.30 of notification No.25/2012-ST.

3.6 The appellant further contended that the value arrivéd for demand of

service tax by resorting to Section 72 of the Finaﬂce Act, 1994 is in gross violation
of the mandate and procedures mentioned in Section 72 itself. They relied upon

1)

the following case laws:

a) Creative Travel Pvt Ltd-2016 (45) STR.33 (Del)

b) Carlsberg India Pvt Ltd-2016 (42) STR.55 (Tri-Del)
¢) - Coca Cola (I) Pvt Ltd-2015 (40) STR.547 (Tri-Del)
d) NBC Corporation Ltd-2014 (33) STR.113 (Del)

3.7 The appellant submitted that the show cause notice and‘ consequential
order was issued on the basis of information and details filed by the appellant
witH Income Tax departmeﬁt and there was nio suppression at all and as such
the show cause notice'was time barred. They relied upon the following case laws:
a) Ornental Insurance Co Ltd-2021-TIOL- 307-CESTAT-DEL
b) Backstone Polymers-2014 (301) ELT.657 (Tri-Del) .

¢) Kirloskar Oil Engines Ltd-2004 (1 78) ELT.998 (Tri-Mumbai)
d) Hindalco Industries Ltd-2003 (161) ELT. 346 (Tn Del)

3.8 The appellant also relied upon Circular No.1053/ 02/2017-CX dated

10.03.2017 laying down guidelines for issuance of show cause notice.

The appellant further contended that in the case of ihterpretation of law,

Appeal No: GAPL/COM/STP/2681/2022
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Appeal No: GAPL/COM/STP/2681/2022

no penalty is imposable consideging several judétnents of the Tribunal and High
Courts. They contended that the matter of penalty is governed by the principles
as laid down by the Hon'ble Slipreme Court in the case of Hindustan Steel Ltd-
1978 ELT (J159) wherein it is held that penalty should not be imposed merely |

because it was lawful to do so.

' . . ’ ' .

4. Shri R. C. Prasad, consultant appeared for personal hearing held on
16.02.2023 and submitted that the appellant is erigaged in job work of
various Central Excise registered assessees, who are paying duty on -
clearance of finished goods. Proflt and loss account and few samples of
.invoices, job work certificate, etc are attached with the appeal which match
with the income shown in Form 26AS. He submitted that the appellant
replied to the show cause notice, acknowlédgment of which is enclosed.
However, adjudicating authority had completely overlooked the same and
passed the impugned order ex-parte resultlng in travesty of justice. He
undertook to submit additional note with job work ledger within a week and

requested to set aside the Order-in-Original.

5. I 'have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the
“Appellants. The moot question to be decided in the present appeal is whether the

appellant is liable to pay service tax on the work carried out by them.

.

6. The main contention raised by the appellant in this appeal is that they
.have provided job work, which is exempt from service tax vide Notification
No.25/ 2012-ST,‘ Sr. No30(c). The adjudicating authority, did not consider.
the submission made by the appellant in this regard, and passed the order |,
ex-parte. He has confirmed the demand without ascertaining the nature of

service provided and without ascertaining whether the income received was

from any taxable service. The appellant on the other hand, submitted

sample copies of job work challans copy ‘of profit and loss account which"
‘ showed income as job work income ’ and names of manufacturers with their .

Central Excise Reg1strat1on ‘number for whom they carried out job work.

. From the perusal of the said documents, it is evident that the appellant has

- provided job work and the same is exempted from service tax vide
Notification No.25/2012-ST, Sr. No30(c). Sr. . No.30 of Notification
No.25/2012-ST, as it stood at the relevant time, reads as under: '

“30. Carrying out an intermediate production process as job work in relation to -

(a) agrtculture printing or textile processing;

(b) cut and polished diamonds and gemstones; or plair and studded jewellery of gold and other
preczous metals, falling under Chapter 71 of the Central Excise Tariff Act, 1985 (5 of 1 986); '

any goods excludmg alcoholic Izquors for human consumplzon on whlch approprzate duty is
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Appeal No: GAPL/COM/STP/2681/ 2022

(d) processes of electroplating, zinc plating, anodizing, heat treatment, powder coating, painting
including spray painting or auto black, during the course of manufacture of parts of cycles or sewing
machines upto an aggregate value of taxable service of the specified processes of one hundred and fifty
lakh rupees in a financial year subject to the condition that such aggregate value had not exceeded one
hundred and fifty lakh rupees during the preceding financial year;”

7. From the plain reading of the above notification, it derives that the

exerhption is granted for (aiying out an intermediate production process as job
work in relation to any goods on which appropriate duty is payable by the

principal manufacturer. As the goods were received by the appellant under job

~ work challans, it can be safely concluded that the prihcipal manufacturer has

used the materials in manufacture of finished goods on which Central Excise

duty is payable. Thus, the appellant is eligible for bencﬁt of Sr. No30(c) of

Notification No.25/2012-ST and, accordingly, I hold that the demand is not

sustainable on merits.
8. In view of the above, I set aside the impugned order and allow the appeal.

e gRr e @ ndte ot Foert S wid & R I E |
9. " The appeal filed by the Appellant is disposed off as above.
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