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" Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commnssxoner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham : .
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Shri Renish Chimanlal Faldu (M/s. . Balaji Agency) , 0 A Shrinathji
Tower,Dhoraji Road, Upleta-360490
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y person aggneved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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gfal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-
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‘ . "The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
: Detlhi in all matters relating to classification and valuation.

(i) @:mziém rrqwﬁrﬁ%m wmﬁooziyﬁﬁ%@mmw(@m

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd Floor, Bhaumali
Bhawan, sar\;‘vla Ahmedabad- guOO 16in case of appeals other an as mentioned in parg! za) above &
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The ap eal under sub section (1) of Section 86 of the Finance Act, 1994 to the A peuate Tribunal Sh 31.1
licate in Form S.T.5 as prescribed. under Rule 9(1 of the %::rvugz Ru es, 1994 an Sh b

acc m a.n}eg by a copy of the order appealed against (one of which e C %?PK shoujd be

accom a fees of Rs. 1000/- where the amount of service tax & mterest man 3 pens,ltﬁ levied of

Rs. 5 s or less; Rs.5000/- where 'the amount of semce tax & erest demanded & penaity le is more
than five akhs but not_exceeding Lakhs, 10,000/- e the amount of service & interest
demanded & penalty levied is cu’ﬁors th
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e appeal under sub section (22) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accomganied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cergﬁed copy)
and copy of the order %g:sed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apgeal to be filed before the %‘gSTAT, under Section 35SF of the Central Excise Act, 1944 which is also

made applicable to Service'Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on paafrment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, - : i
Under Central Excise and Service Tax, “Duty Demanded” shall inchide :
i) amount determined under Section 11 D;

i1) amount of erroneous Cenvat Credit taken;

ii1) amount payable under Rule 6 of the Cenvat Credit Rules '

- provided further that the provisions of this Section shall not tzgpl to the stay aRplication and appeals

pending before any appellate authority prior tp the commencement of the Finance (No.2) Act, 2014.
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A revision a%glicaﬁon lies to the Under Secretary, to the Government of India, Revision Application Unit, Minis;

of Finance, artment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
uinggrﬁsexf%%‘h 1157%E of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1}
of Section-. id:
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In case of any los l\e the loss occurs in transit from a factory to a warehouse or to another factory

of go
- or from one wareiouge to anotfxer during the course gin processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse
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In case of rébate of duty of excise on goods exported to any country or territory outside India of on excisabl
material used in the ma?xufacmre o?th% goodsxvghich are exgorted ttgyany counh-?' or tenqltory outside Indie{. €
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In case of goods expot?eg outside Indi?xla's;xport to Nepal or Bhutan, wit:houtQ pe{vment of duty. : !
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
f this Act or the Rules there under suc| orﬁe assed b e Commissioner (Appeals) on or after, th
Jate appointed tinder Sec. 109 of the Finance (No.2) Act, 1098, (ppeals] on of aftr, the
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commuhicated and shall be accomsemed by two copies each of the OIO and Ordé! -In-ggge . 1t should also be

accompanied by a cog* of TR-6 Ch evidencing payment of prescribed fee as prescril under Section 35-EE
of CEA, 1944, under Major Head of Account.
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The revision %ﬁcaﬁon all be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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Attention is also invited to the rules covennlgltltégsel é éi other related matters contained in the Customs, Excise
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www.cbec.gov.in -

T gHaE |
For the elaborate, detailed and latest Parlovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in
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3rfi 33 /ORDER-IN-APPEAL

. ShriRenishbhai C. Faldu (Prop. M/s Balaji Agency), OA, Shrinathji Tower,
Dhorajl Road Upleta Gu_]arat-360 490 (hereinafter referred to as the appellant)
has filed appeal No. GAPPL/ COM/STP/1358/ 2022 agamst Order-in- Omgmal :
- No. 66 / AC /NS/ 2021 22 dated 30.03.2022. (hereinafter referred to as 1mpugned
order’) passed by the Assistant Commissioner, Central Ex01se & CGST Division-
II RaJkot (heremafter referred to as the adJud1cat1ng authonty’)

- 2 B | Brleﬂy stated the facts of the case are that on the basis of income data
B receNed from the Income Tax department for 2014-15 it was. revealed that the.
- ! respondent had earned income of Rs.98, 25,305/~ towards consideration .for
prov1d1ng services. It appeared that the appellant had not obtained service tax
reg1strat1on and d1d not pay any service tax and also did not file service tax
| ‘ 3 returns as prov1ded in the Service Tax law. Therefore a show cause notice was
N 1ssued demandlng serv1ce tax of Rs.12,14,407/-. The adjud1cat1ng authorlty
conﬁrmed the demand and 1mposed penalties of Rs 12,14,407 / under Sectlon
78 Rs 10 OOO /- under Section 77(1)(a), Rs.10 000/ under Sectloh 77(1)(c) and

I Rs‘lO OOO / under Section 77(2) of the Flnance Act, 1994

inter alia, contended that they had paid entire service tax demanded in the show

Bemg aggrleved the appellant has filed the present appeal wherein they,

- cause not1ce towards serv1ce of ‘site formation and clearance’. They submitted
coples of ST:3 returns and challans showing: payment of servu:e tax of
‘ | Rs.12, 14 409/- and 1nterest of Rs. 18 399/-. They submitted that the show cause
- | . ‘notice and consequentlal order has been 1ssued without 1nvest1gat10n and only
based on the data prov1ded by income tax department as per TDS and IT return 1
_is not sustamable in law. They also contended that the value arrive for demand
of serV1ce tax by resorting to Section 72 of the Finance Act 1994 is in gross.
| V101at10n of the mandate and procedures ment10ned in Section 72 itself. The
appellant further submltted that no penalty is imposable under Sectlon 77(1)
77(2) and 78 of the Finance Act, 1994 in the case of mterpretatmn of law.

4. Shr1 R.C. Prasad consultant appeared for personal heanng on 24 01 2023
and subm1tted that the appellant had already filed ST-3 return and the tax
lxablllty was already dlscharged However, ad_]udlcatlng authority has issued
show cause notlce without any ground work and passed ex—parte order. He -
handed over a written submissxon note showing details of payments made and
Ei drew attertion to. copy of ST-3 returns enclosed with the appeal. He requested to -

set aside the order—m original.
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grounds of appeal in the appeal memorandum and the submissions of the
respondentr. The point to be decided in the present appeal is whether thg
impugned order by which adjudicating éuthori’cy confirmed the demand is prop’i?i' ‘
and legal. | ' | ‘ . V

6. In this regard, I find that, the show cause notice was issued only on the

R T G I

basis of data of income received from the Income Tax department demanding g

SR S

service tax without aSéértainmg the category of service. Though the appellant
submitted reply\to the show cause_ notice, he did not attend the pefsonal hearing
and the adjudicating authority confirmed the demand on ‘the ground thay the
appellant failed to produce relevant information and copy of all relévant :
documents. The appe-llé'nt, on the other hahd, produced copies of ST-3 returns
and’ challans by which .they have paid the service tax. While going thrdﬁgh the |
ST-3 returns for the period April 2014 to Septembé; 2014 and October 2014 to‘
March 2015 subinitted by the appellant, I find that'the appellant. was already
registered with the department by STC Number AAMPF9771GSDO0O0O1 in the

name of Balaji Agency and paid service tax of Rs.12,14,409/- and interest of . :

. Rs.18,399/ for the entire YCar 2014-15. Thus, it is evident that, the show cause
has been issued without verifying the facts. As the appeilaht was already
régistered with the department and has paid the service tax for the year 2014- o !
15, the allegétions levelled in the show cause notice are'ﬁot sustainable and the . SRR
impugned order is fequired to be set aside. . A

7. In view of above, I set aside the impugned order and allow the appeal:

¢. oo s gRI a1 ordier b1 TR Suktad i & e e @ |
8. . Appeal filed b appellant is disposed off as above. o
a&xﬁ%rimtested
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(Rra uarg R/ SHIV PRATAP SINGH)
gad (&flﬂ?l)/Commissioner (Appeals)

Superinténdent
Central GST (Appeals)
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qqrH, a To
st ¥ i bl wag | Shri Renishbhai C. Faldu .
(O TS Tt (Prop. M/s Balaji Agency),
0A, HTSH eTeR, 0A, Shrinathji Tower, :
tiRTel S, I@eTr - ' Dhoraji Road, '
TORTd-360 490 Upleta, Gujarat-360 490 ;
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