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For an apgeal to be ﬁled before the A'l‘ under Section 35F of the Central Excise Act; 1944 which is also

Service Tax under Section 83 of the Finance Act, 1994, an against this order shall lie :
befare e 'l‘nbunal ot ent of 10% of the duty demanded where duty ar du and ;ienalty are in dispute, or
penalty, where penalty gone is in dispute, p: ed the amount of pre-deposit payable would be sub_]ect to a

Under Central Excise andvﬁervice Tax, “Du Demanded' shall include :
i) amount determihed under Secti ty

it) amount of erroneous Cenvat Credxt takén ‘ Y V:‘ ¥ o
ii1) amount payable under Rule 6 of the Cenvat Credit. Rules -
- provided further that the provisions of this Section shall not stlgp gm to the stay R hcaﬁon and appeals
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o) Bmlas Suplwc 14d-2007 (7) STR.561 -

d) Contznental Foundatlon—2007 (21 6) EL!‘ 177 (SC)
. €) Padmini Products-1989 (43) ELT. 195 (SC) . ; T

f) Tamil Nadu Housing Board-1994 (74) ELT.9 (SC) ol o g,

g) Jai Prakash Industrigs Ltd-2002 (146) ELT. 481 (SC) | \ SR

e The manner of calculatlon of the hablhty is not correct as the cons:deratlon -

recelved is 1nclus1ve of semce tax payable. They rehed upon the case laws i

of Shri Chakra Tyrs-l 999 (108) ELT. 361 and Marutz Udyog Ltd-2002 (49) A
RLT.1(SC). - IR Ly i
o Rate taken for the computatlon of hablhty is mcorrect The rate of duty S

upto 31.05.2015 was 12. 36%, from 01.06.2015 to 14. 11 2015 was 14% .. ¢

" and from 15.11.2015 to 31 03 2016 was 14. 5%. R

¢ The provisions of best Judgment assessment even for the valuatlon of

service are attracted only if the concerned person fails to furnlsh the return

- or 1f he fails to assess the tax in accordance with law. ]
. Penalty under Section 78 i is not unposable since there is no short payment

of service tax. For imposing penalty, there should be an intention to evade "

payment service tax on the part of the assessee. They were. underkbonaﬁde N R

belief that they were not ljable for payment of service tax and there was no |

intention to evade payment of tax. Therefore, no penalty is unposable '

e Since the issue involved 1nterpretat10n of complex legal provxsmnS ;

1mpos1t10n of penalty is no Warranted

4 Shr Sharad T. Anada, Chartered Accountant appeared for personal: S o
hearing on 24.01.2023 and reiterated the submissions in the appeal. He
submitted that the appellant was. engaged in bore well d1gg1ng for agriculturists.

 The same is under negative list. In this regard he subrmtted a set of bills and, ] - |

W g A,

related documents such as Form 8A & 7/12 of the clients as ‘proof of them being

agriculturists. He further submitted that extended period cannOt be invoked in

absence of any frau_d or suppression. Even after invoking extended period, part s

~of the demand;;g?ets excluded. The adjudicating authority has taken 14.5% tax.

L

rate for entire period whereas rate of 14% and 14.5% were applicable to. different_' I

~ parts. The adjudicating authority has also not granted Cum duty;benteﬁt yvhile ',
passing ex-parte order. He requested to set aside the order—in-original as the o
activity is not taxable. - ‘ A | _ TR ’

"5. . 1Ihave carefully gone through the facts of the case, the impugned order ,

. grounds of appeal in the appeal rnemorandum In this regard I find that, thef D

show cause notice was issued only on the bas1s of data of income rece1ved from |

" the Income Tax department demandmg service tax without ascertammg the:
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By R.P.A.D.

order and allow the appeal
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8. The appeal filed by t the Appellant is. drsposed off as above
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M / s Shiv Krupa Drilling Company,
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