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Arising out of above mentioned OIO issued by Addmonal/Jomt/Deputy/Asmstant Commissioner, Central

.Exclse/ST { GST, Rajkot / Jamnagar / Gandhidham :

wﬁmaf&wﬁarft T ATY UF uar /Name & Address of the Appellant & Respondent :-

. M/s. Bhaveshkt’uhar J. Chh'airala, At. Rohisala, Ta. Tankara District- Morbi
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ﬂy person aggrieved by this Order-in-Appeal may ﬁle an appeal to the appropnate authority in Ene following way.
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gfal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Secuon 86
e Finance Act, 1994 an appeal lies to:- )
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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To the West reglonal bench of Customs, Excise & Service T tgx pellate Tribunal (CESTAT) at, 2 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals o an as mentioned in para- 1(a) above
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eal to the A ellat Tribunal shall be ﬁled in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Cen Ien,.{)Exclse Adad)pp ). Ru s 2001 and shall be acc 0(1111 amel()i alnst one g a/at leaIl)st sho ld be accompam
by a ee of d W[ Rs. 10 000/- wi ere o nt mter st/ en. fe und 1s upto 5
Lac. c o O eﬁ 50 Lay qbsp ﬁtive orm o osse avour of Asst. egls
of branch of any nommat pu blic sec tor e p ace where enc of an nommate alﬁub c sector b
ggl t’n? pl fe where }.he bench of the Tnbunal is mtuated Apphcatlon made for grant of stay shall be accompamed
a fee of
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The appeal under sub secnon (1) of Section 86 of the Finance Act 1994, to the A pellate Tnbunal Shg]l be ﬁled
in uag.ru licate in Form S.T 3 rescnbed under Rule 9(1) of fhe Service Tax Rules, 199 Shall be
accompamec by a_copy of the or er a%peal ainst (one of which shall be certified c%)g and hould be
accom e a fee of Rs the amount of service tax & interest demande p nal levied of

) or ess 0/- where the amount of semce tax & interest demanded & ena.ty evxe is more
than five lakhs but not exceedm s.10,000/- w ere the amount of ‘service tax & interest

or Lakgs rypees cros d b fayvour of the
Assxstant}? strar of the benéﬁ ?nommat d. P;“ lic Sgctof' B ? lt.g]e plac s‘ixere e(genc of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fe¢ o Rs
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apgeal under sub section (24 and gA) of the section 86 the Finance Act 1994, shall be

prescribed under Rule 9 (2) &9(24A) of e Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of wh‘icg shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to b?ﬁled beﬁ?rgx the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lymer_nt of 10% of the duty demanded where duty or dugr and penalty are in dispute, or
penalty, where penalty -alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, :
Under Central Excise and Service Tax, “Duty 1Demandéd" shall include :

i) amount determined under Section 11 D;
i) ° amount of erroneous Cenvat Credit taken;
(i) amount tglayable under Rule 6 of the Cenvat Credit Rules
- provided further that

e provisions of this Section shall not ?gplg"
e

. : I to the stay axplication and appeals
pending before any appellate authority prior to the commencement of i

inance {No.2) Act, 2014.
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A"'/litilitthUdSetarytthGo . t of India, Revision Application Unit, Mini
revision application lies to the Under Secretary, to the Government o a, Revi Unit,

of Finance,qgegarlment of Revenue, 4th Floot, Jeevan Deep Building, Parli o esrll(tmsu'%gt,cﬁearnDéllin-l 100%?
utpéieru%ec%osrlna 15)52{5 of the CEA 1944 in respect of the t:ollowug &

of Section- ibid: .
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In cagg of any 10ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from gne wa.re?l_ouse_ to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehousge :
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In case of rebate c}r%uty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India.,
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In case og!gagods expor@g outside Indmxport to Nepal or Bhutan, without%péyment of duty.
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ggg;% gt"/any duty allowed to be utilized towards payment of excise duty on final products under the provisibns

of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2 Act, q998. Y (Appeals)
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The above application shall be made in dyplicate in Form No. EA-8 as s ecified under Rule, 9 of Central Excise
(Appeals), Rlpl’l%s, 2001 within 3 month: .Lg)om the date on which the o‘;der ught to be g})pealed against is
communicated and shall be agcom&amed by two copies each of the QIO and rder-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account. .
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The revision lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
¢ of les: ag ?zs‘.:a;oo'b /- where the anll)ouxft in%ﬁled is more tha{1 Rupees One Lac. P
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the order covers variousnymbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,

otwithstanding the fact that the one eal to the Appellant Tribunai or the one application to the Central Govt’
Rs the c?ase mal)g be, is filled to avoid s?:rx’*l%toria work ?Pe’xcising Rs. 1 lakh fee of Rs? pl 00/- for each.
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of lication or O.1.0. as the case may be, and the order of the adjudicatin: authority shall bear a
c&enct%%ystama%pofg Rs.61.150r as prescribed under Sc%nedule-l in terms of the Court Fee Act,1975, asqa,mended.
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Attention is also invited to the rules coverinlg these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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Ui MR /ORDER-IN-APPEAL

Appeal has been filed by A331stant Commissioner, CGST Division-I, Morbi
, (heremafter referred to as the ‘Revenue’) against Order-in-Original No. |
59/D/2021-22 dated 16.02.2022 (hereinafter referred to as ‘impugned order’)
passed by the Assistant Comrhissioner, Central Excise & CGST, Division-I, Morbi
(hereinafter referred t6 as ‘sanctioniing authority’) in favour of Bhaveshkumar' J. )
Chhatrala, At. Roshisala, Ta. Tankara, Dist. Morbi (hereinafter referred to as the

‘respondent’)

2. Briefly stated the facts of the case are that on the basis of income data
received ‘from the Income Tax department for 2014-15, it was revealed that the

respondent had earned income of Rs.1,02,44,130/- towards consideration for |
providing services. It appeared that the respondent had not obtained service tax
registration and did not pay any service tax and also did not file service tax
returns as provided in the,Service Tax law. Therefore a show cause notice was
tssued demandingv service tax of Rs.12,66,174/-. The adjudicating authority
observed that the respondent provided se.rvice of Agricultural activities of
forestéltion to Dy. Conservator of Forest, Extension Division, Rajkot and hence
the service is covered under negative list of services under Section 66(d)(D)(i) and
(iii) and clause 12 of I\;Iega Notiﬁcat.ion 25/ 2012-ST. ‘The adjudicating authori'ty,

therefore, dropped the proceedings vide the impugned order.

3.1 ‘Being aggfieved, the ‘Revenue’ has filed the present appeal on the ground
that as ner copy of work orders issued by the forest department, the respondent
‘was entrusted the task of supply of different material and services in the
Panjarapol area of Makansar village which included supply of sand, stones,
| heavy duty non-pressure pipes, vehicles / machines like tractors, JCB etc. As per
sample invoices produced by the. respondent the activity was performed by the
_.respondent at Makansar Plot of the Forest department through Tractor/ JCB. In
light of the documents produced by the respondent, the adjudicating authorlty
ought to have apprec1ated that the services rendered were not relatmg to
agriculture or agrlcultural operations directly related to produetlon of any
agricultural produce and did not include cultivation, harvesting, threshing, plant
protection or testing and hence did not quality for e);emption‘as per Section

66D(d)(i)

' '3.2  Similarly, it was contended that, the adjudlcatmg author1ty ought to have
apprec1ated that the services rendered were not related to agriculture or

agriculture produce by way of any processes carried out at an agricultural form
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did not qualify for eXemptio’n as per Section 66D(d)(iii) also. R i
3.3 It is also contended that the service rendered are not by way of
construction, erection, commissioning, installation, completion, fitting out,

repair, maintenance, renovation or alternation of a civil structure and hence do.

not qualify for exemption as per Sr.No.12 of Notification No.25 /2012—ST dated
20.06.2012.

3.4 The department also submitted that the adjudicafing éiuthority erred in

" holding exempt nature of services rendered to the forest department and -
accordingly, contract job-work income of Rs.2,39,600/- earnéd from other than
forest department did not qualify Ifor exemption under Notification No.33 /2012-
ST.

4. The respondent, vide letter dated 25.05.2022 (received on 04.07.2022)
filed Memorandum.'of Cross Objection wherein they contended that the
respondent was doing Qifferent government work i.e.x removiﬁg plahts from one
place to other, digging soil for plantation, providing fertilizer, ploughing farm, .
proVviding water, providing tractor trolley etc. The respondent submitted that
these activities related to agricultural plantation for the forest department for
protection of environment. The respondent further submitted that the income of
Rs.2,39,600/- related to job work income of similar agricyltural opc_:ration's‘
. provided other than forest department. They contended that thé services relating
to agricultural activities/plantation/ forestation falls un(.ier the negative list of

services vide Section 66D(d)(i) and 66D(d)(iii) and hence not liable to service tax.

5. Opportunities for personal hearing were given to the appellant as well as
respondent on 07.12.2022, 23.12.2022, 11/12.01.2023 and 23/2%4/25.01.2023, .

but neither the appellant nor the respondent appeared for personal hearing.

T R A o " R

Therefore, I proceed to decide the appeal on the basis of records available in file. . )

6. I have carefully g(')nerthrough the facts of the case, the impugned order,
grounds of appeél in the appeal memorandum and the .submissions of the
respondent. The point to be decided in the present appeal is whether the

A impugned order by which adjudicating authority droi)ped the demand is proper
and legal. The adjudicating authority, in his order, observed that the services

_ provided by the respondent are in relation to aéricultural plante;tion for the forest
department which are covered under negative‘ list. of services under S'ection‘
66(d)(D)(i) and (iij and clause 12 of Mega Notification 25/2012-ST. The
department, in the present appeél, contended that the services rendered were

. not relating to agriculture or agricultural operations .direct'ly related tb

production of any agricultural produce and did not include cultivation,

esting, threshing, plant protection or testing and hence did not-quaiity for
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exemption as per Section 66D(d)(i) and (iii) of Finance Act, 1994. Thus the "

~dispute is whether ’the act‘ivity carried out by'tl'le respondent is activity related - .

to ‘agriculture’ or not.

7. The deﬁmtlon of agrlculture and ‘agricultural produce’ as defined under
Section 65B(3) and (5) read as under

(3) “Agriculture” means the cultivation of plants and rearing of all life- forrﬁs. of animals, exceﬁt the rearing
of horses, for food, fibre, fuel, raw material or other similar products
A ..

(5) Agricu_ltural produce” ‘means any prodiice of agriculture on which either no further processing is .
done or such processing is done as is usually done by a cultivator or producer which does not alter its
essential characteristics but makes it marketable for primary market;

From the plain reading of the above definition, it can be understood tnat
agriculture is cultivation of plants and rearing of animals for food, fibers, fuel,
raw material and other similar products. Agriculture encompasses crop and
livestock'production, aquaculture, fisheries and forestry for food and non-food
| _ . © products. The rnajdr agricultural products can be broadly grouped

into foods, fibers, fuels, and raw materials (such as rubber). In the present case,

admittedly, the service protlided by the respondent was not in relation to
eultivétien of plants for food, fibers, fuel or raw materials as the forest

| .departmen't is not involved in cultivation of pfants for food or any other activities

. mentibned in the said definition. Therefore, I tend to agree with the contention
rdised by the department in the present appeal that the service provided by the
respondent is not covered under Negatwe List as per Section 66D(d)(i) and (111) of

- Finance Act, 1994 as the said Section covered the services relatlng to agriculture

or agricultural produce only.

L

8. Section‘ 65D(iii) mentioned certain activities earried out at an agricultural

‘ farm inclnding tending, pruning, cutting, harvesting, drying, cleaning, trimming,

sun drying, fumigatin'g, curing, sorting, grading, cooling or bulk packaging and
"such like operations which do not alter the essential characteristics of

agricultural produce but make it only marketable for the primdry market. Inthe

present case, the respondent has not carried out any such_ activity and hence

not covered under Section 66D(d)(iii) either.

9. Thereforp, the impugned order droppirig the proceedings on the income of
Rs.1,00,05,530/- on the ground of the service being covered under Negative List
as per Section 66D(d)(i) and (iii) of Finance Act, 1994 is not proper and the same

is required to be quashed and set aside.

10. The adjudicating authority given exemption to the income of Rs:2,39,600/-
related to job work income of similar agr’icultural operations i)rovided other than
est department as per Notification No.33/2012-ST dated 20.06.2012 being
ome less than the threshold of rupees ten lakhs. Since it is held that the
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services were not in relation to agriculture or agricultural produce as discussed ﬂ .

above, the respondent became liable to pay service tax on the entire amount of )

+

income received by them.

11. In view of above discussions, I set aside the impugned order and allow the
appeal filed by the revenue by way of remand back to the adjudi'cating authority
with a direction to pass a speaking order confirming the demand and to impose-

penalty as proposed in the show cause notice.
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12. Appeal filed by the Revenue is disposed off as above.

gaia / Attested
%w}

(fra wary g/ SHIV PRATAP SINGH)
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By R.P.A.D. Raikot - | . . . |
Ty, To | - @
i "‘%‘*’W@'m | | Bhaveshkumar J. Chhatrafa, -
e, a1 PRI At. Roshisala, Ta. Tankara,

foree - wiet | Dist. Morbi ' .
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