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Passed by Shri Shiv Pratap Singh, Commissione'r (Appeals), Rajkot.

Date of issue:
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Arising’ out of above mentioned OIO issued by Addmonal/Jomt/Deputy/Asslstant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

aﬁaﬂ’f&ﬂﬁﬂm FT ATH T 94T /Name & Address of the Appellant & Respondent :-

' M /s. Inducto Hardening, 216 A, Sarvottam Complex, Opp. Panchnath Temple,

| . Rajkot.

E(;‘_Il %mﬁaﬁwﬁﬁﬁaﬁmaﬂ%ﬁmm / TREw Ry afE s asme)/ o
y person aggneved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Bleal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
- of Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excige & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and v atlon .
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To the West regional bench of Excise & Service Tax Appellate Tribyunal (CESTAT) at, 2'"‘Fl Bhaumali
B‘l"uawan,e cgo A%meﬁabad gSOO lﬁﬁl casle of appeals other &%n as mentlonecﬁn parg? ?( a) abov %or aum
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eal to the Appellate Tribunal shall b ﬁled m uadru hcat m f rm EA-3 rescribed under Rule 6 of
: Centrgf ¥ p 3 5 001 and shail q p ¢ o ne whlch éltal?agst should be aggom gme?:l
by a fge of Rs -K 3 Rs 10,000/- where am nt o em mterest enalty /refund 1s pto 5
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o branch of agy nommate pu hc sector ggnf( e p ace cl% an nomma &u blic secto
of the place where ;.he bench of the Tribunal is SIt\lat Apphcahon made or grant of stay shall be accompamed
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The ap eal under sub sectlon (l) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal S be ﬁled
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c%te in-Form S grescnbed under Rule 9(lj tl'_uﬂ}{: rvx% Rules, 1994

acc mp ie y a copy of the or e appeal: agamst one of w e C c:e?g be

.accom e a ees o Rs. 100 ere the amount of service tax & mterest eman vi 1ev1ed of
ess 0/- w re the amount of serv1ce tax & interest demanded evied is more

N ve 1 s but not exceedm R F , Rs.10 ,OQO/ w ere the amount of sem e tax & interest
3 u ded & enalty ev1e i8 éﬁor? rlég %1 ? crossed bank dé‘ favour of the
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@

(i)

©

i

(i)

(iid)

(i)

U

(vi)

(D)

(E)

(F)

(G)

ﬁvaﬁﬁw,lé%ﬁmes N I7-aRE (2) T (24) F duta o f T aefrer, Favex Fawarel, 1094, ¥ Raw 9 (2)
Td 9 (2A) ¥ Ty ulfa 797 S.T.-7 #§ $t o1 a3l vd 3% a4 , BT IUTE 4o AT A (rfie) , ¥ IErE 4ok
ELRUR NG

s F wiat dem wT (I ¥ uF 9 vl ) % e a7 IUTGRS, Sy s
\4d mwg\gﬁ AR T AT A T, .

Y AT, F AT TR 3 arded oo e £t ot are § dorw s el ) /

e appeal under sub section (2J and tS%A) of the section 86 the Finance Act 1994, shall’be filed in For ST.7 as
prescriged under Rule 9 (2) &9(2ZA) of the Service Tax Rules, 1994 and shall be accox_:ggamed by a c?-g'}'i of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. )
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For an appeal to b?ﬁled befm the CESTAT, under Section 35F of the Central Excise Act, 1944 which is alsq
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an a peal against this order shall lie
before the Tribunal on payment of, 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, whére penalty al%rlxlle is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, L . -
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;. .
1) * amount of erroneous Cenvat Credit taken; . .
ii1) amount tglayable under Rule 6 of the Cenvat Credit Rules L
- provided further that the provisions of this Section shall not :gplg to the stay aRphcauon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, MinisuPr
of Finance, egartment of Revenue, 4th Floor, Jeev?n Deep Building, Parliament Street, New Delhi-11000
uPéierhSectg;)snB _g%E’of the CEA 1944 in respect of the foll wing case, ‘governed by first proviso to sub-section (1}
of Section- ibid:
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In glse of an’ los%of geoods, where the loss gfcurs in transit from a factory to a warehouse or to another factory
or irom one warchouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse .
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In case of rébate of duty of excise on exported to any country or territory outside India of on excisable
material used in the matxyxu{acture o?thg goods 'whgh are exgorted gy any count:r?’ or tengltory outsfde India.

Tf& JeT 7 B PR ﬁmm%mﬁmmgﬂwﬁnﬁﬁnﬁﬁmw [ .
In case opgwoods exported outside India export to Nepal or Bhutan, Withoutt ps{yment of duty.

5% &
C‘redit of any duty allowed to be utilized towards payment of excise a_lxty on final products under the provisions
of this Act or the Rules made tflere under such order is passed e Commissioner {Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, q998. Y (Appeals) T T
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The above lication shall be made in duplicate in F No. EA-8 ified unde , 9 of tral Exci
(Appeals‘f g?es, 2001 within 5“ months lg:':m the da(t,emtl)n owhich tg: rder sought lt-o ee g}:q% sgclil 8 ag]ns‘iltsfg
eal. ou so be

communicated and shall be accompanied by two copies each of the QIO and Order-In-A:
accompanied by a copy of TR-6 cﬁlﬁnm evid}::ncing p%y':xent of prescribed fee asrprgscribgg
of CEA, 1944, under Major Head of Account.
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the order covers variousn 8 of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner
notwithstanding the that the one appeal to the A lant Tribu th lication t al "
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Attention is also invited to the rules covering these and other related matt s contained in the Cust , Exci
and Service Appellate Tribunal (Procequre) Hules. 1983, ers contained in the Customs, Excise

court
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V2/103/RAJ/2022

¥ 3T /ORDER-IN-APPEAL
M/s Inducto Hardening, 80 Feet Ring Road, Opp. Dena Bank, Bapurnagar, |

Rajkot-360 002 (hereinafter-referred to as the appellant) has filed appeal against

Order -in-Original No 42/D/AC/2021-22 dated 28.03.2022 (hereinafter referred

- to as the 1mpugned order’) passed by the A351stant Commissioner, Central GST

DlVlSlOIl I RaJkot (heremafter referred to as the adjudicating authority).

‘

2, Briefly stated the fdcts of the case are that a show cause notice dated

118.072018 was issued to the appellant demanding service tax of Rs.1,50,512 /-

o vo’n the ground of not declaring correct taxable value in ST-3 returns for the period

from 2012-13 to 2015-16. The show cause notice was adJudlcated by Order—m—
Onglnal No.,11/D/AC/2019-20 dated 16.07.2019. ,Vide = Order-in-Appeal
No.RAJ-EXCUS-000-APP-082- 2020 dated 30.07. 2020, the matter was

" remanded back to the adjudicating authority with d1rectlon to the appellant to

- produce copies of all invoices in respect of M/s Tirth Agro Technology before

adjudicating authority for denovo consideration. The adjudicating authority, in
the denovo proceeding, has confirmed demand of Rs.1,00,335/- and 1mposed

penalty of Rs.1,00; 335/ under Section 78 of the Finance Act, 1994. He also

»1rnposed penalty of Rs. 10 000/ - under Section 77(2) of the Finance Act, 1994.

R Ihe appellaﬁt filed the present appeal where, in the grounds of appeal,

mentioned as follows:

“]. The learned Asst. Commisser has erred on facts making th demand,

+

ignoring the‘._records and facts submitted earlier.
2. The Learned Asst. Commissioner has erred on facts making the demand of
Rs..1,00,335/ - as service tax payable on assumption and presumption basis

merely on absence of invoices.”

‘4, ‘The appellant did not make pre- -deposit of tax as requlred under Section

“35F of the Central Excise Act, 1944 read with Section 83 of the Finance Act,

1994 Therefore, the appellant was asked v1de this office letter dated 23.06. 2022

to make pre- deposxt as required under the statute. In response, the appellant

,, submltted that they were not able to make pre- dep051t as they could not access

vthe website and requested to let them know the other way to pay pre-deposit.

: Therea_fter, vide letter F.No.V2/103/RAJ/2022 dated 18.11.2022, ‘a copy of -

Circular No.1070/3/2019-CX dated 24.06.2019 issued by the CBIC was

' prowded to the appellant wherein-the procedure for making e-payment of pre-

deposit through CBIC-GST portal https:/ / cbic-gst. gov in was glven in detail.
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service tax by virtue of Section 83 of the Finance Act. The relevant provisions are

reproduced as under:

“SECTION 35F. Deposzt of certain percentage of duty demanded or penalty imposed
before filing appeai. — The Tribunal or the Commissioner (Appeals), as the case may

be, shall not entertain any appeal —

(i) . under sub-section (1) of section 35, unless the appellant has deposited seven
and a half per cent. of the duty, in case where duty or duty and penalty are in dispute,
or penalty, where such penalty is in dispute, in pursuancé of a decision or an order
passed by an officer of Central Excise lower in rank than the [Principal Commissioner
of Central Excise or Commissipner of Central Excise];”

6. 1 find that the requirement of making pre-deposit is mandatory statutory
requifement. In the present case, the appellant failed to comply with' the
statutory requirement as provided under Section 35F of the Central Excise Act,
1944 read with Section 83 of the Finance Act, 1994. In yiew of above, the
present appeal, being statutorily inadmissible, cannot be entertained and is
required to be dismissed for non-corppliance of the 'proviéions of Section ‘35F' of

" the Act and I order accordingly.

7. I dismiss the appeal filed by the Appellant as inadmissible in térms of
prov131ons under section 35F of the Central Exmse Act, 1944.

8. mmﬁﬁﬁmmmmmﬁﬁmw%
8. The appeal filed by Appellant is disposed off as above.
genfda / Attested )
o ¥ 7% >
(7@ WeTa Rig/ SHIV PRATAP SINGH)

,S_uper!'nte aént 3T (3(did)/Commissioner (Appeals)
Central GST (Appeais) , , '

By R.P.A.D. Rajkot
To, | To
AR $sacl gIa T M/s Inducto Hardemng,
80 wie g, .| 80 Feet Ring Road, :
1§ & I Opp. Dena Bank, ‘.
SYATR, IGIPIE-360 002 Bapunagar, Rajkot-360 002
g ;-
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