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Passed by Shri.Shiv Pratap Singh, Commissioner (Appeals), Rajkot. ¢
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Arising out of above mentioned OIO issued by Addmonal/Jomt/Deputy/Assxstant Commissioner, Central
Excnse/ ST / GST, Rajkotl Jamnagarl Gandhidham : ‘ .

 afrewatasiard & A U qar /Name & Address of the Appeuant & Respondent :-

M/s. Spono Ceramic Pvt. Ltd., Survey No. 567 P1, Jetpar Road, At Rangpar,
Dist-Morbl~363642. _
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my person agg;neved y this Order-in-Appeal may file an app/eal to the appropriate authonty in é following way.
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gfal to Customs, Exc1se & Service Tax Appellate Tribunal under Sechon 35B of CEA, 1944 ./ Under Section 86
.of the Fmance Act, 1994 an appeal lies to:-
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The specnal bench of Customs, Excise ‘& Service Tax Appellate Tribunal of West Block No. 2, R K. Puram, New
elhl in all matters relating to classification and valuation.
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pending before any appellate authority prior to the commencement of

and Service Appellate Tribunal {Procedure)
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e appeal under sub section (2) and &2‘:\) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as

prescribed under Rule 9 (2} &9(2A) of the
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whi

e Service Tax Rules, 1994 and shall be accorgganied by a copy of order

Commissioner of Central Excise/ ice Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is aiso

made atgp icable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lymer;t of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, :

Under Central Excise and Service Tax, “Duty Déﬂlgnded" shall include : ¢
i) amount determined under Section 11 D; :
i1) amount of erroneous Cenvat Credit ;

taken; .
iit) amount tglmyable under Rule 6 of the Cenvat Credit Rules v
- provided further that the provisions 6f this Section shall not :gpllv‘( to the stay axplication and appeals
e Finance (No.2) Act, 2014. .
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In (ét_ag of any loss of ggods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse )
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of this Act or the Rules made there under such order is qassgd e Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. ]
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fie 2 /ORDER-IN-APPEAL

¢

M/s Spono Ceramic Pvt Ltd, Survey No.567/P1, Jetpar Road, At-Rangpar, ~
Dist.- Morbi-363642 have filed Appeal No. V2/2/RAJ/2022 agalnst Order-in-Original
No. 17/D / 2021-22 dated 23.06.2021 (hereinafter referred to ds ‘impugned order)
passed by the Assistant Commissioner, Central GST Division, Morbi-I (heremafter
réferred to as adjudlcatmg authonty’) | |

251 ‘Brief facts of the case are that Appellant was engaged in manufacturmg of

sanitary articles falling under chapter 69109000 of the central Excise Tariff Act,

1985. During the course of audit of the appellant it was noticed that the appellant

(it was observed that the product manufactured by the appellant was havmg logo/

_brand name ‘Oas1s which was not owned by them. The said brand name was

_+ - affixed on the sales invoices also. It appeared that the appellant had ava1led the

. “benefit of Notification No.08/2003-CE dated 01.03.2003 during the period 2014-

15, 2015-16 and 2016 17. Since the appellant manufactured and cleared goods -

bearlng the brand name of another person, it appeared that the appellant was not

“eligible for exempt1on under Notification No.08/2003-CE. Thesefore a show cause

" notice dated 11.03.2020 was issued demandmg Central Excise duty of

Rs 35 45, 743 /- along with interest and proposing to 1mpose penalty under Section

11AC of the Central Excise Act 1944. By the impugned order, the adjudicating

authority confirmed the demand and 1mposed penalty under Section 11AC of the
Central Excise Act, 1944. '

3.1 Belng aggrleved the appellant filed the present appeals wherein they, inter
- alia, contended that the factory of the appellant is situated in rural area in village
» ‘. bRangpar/ Jetpar and therefore the provisions of brand name are not applicable.
k-‘They produced a certlﬁcate prov1ng the location of the unit in the rural area. The

appellant submitted that once the factum of the factory working in rural area is
as estabhshed the entire proceedmgs are required to be quashed and set aside. They

v (’:f‘{:rehedfu’pon ‘the case laws of Tropical Clothing Co. Ltd-2019 (369) 231 (Guj), Fairway
- Sales Corporatzon—201 8 (364) ELT.810 (Tri-Chan. ), BTM Beverages Put Ltd-2016

(337) ELT.383 (Tri-Bang), Excel Controlinkage Puvt Ltd-2016 (332) ELT.185 (Tri-Mum), |

Devi Lal Kutir Shop-2015 (329) ELT.367 (Tn—Del) Plasto Containers (India) P Ltd-

2011 (268) ELT.509 (Tri-Mum).

3.2 The appellant submltted that use .of brand name is a matter of fact and it
cannot be simply alleged or held that brand name has been used simply by ‘writing’
in the show cause notice. It was imperative far the officers to have drawn some
Aaleqcount or Panchnama before issue of .show cause notice provmg that the

\ is affixed on goods The appellant submitted that there is no seizure

| W o Page 30f 5




and confiscation of éoods bearing other’s brand name at any stage of the
pAroceedings. Further, fhe appellant‘submitted that, onus was upon department to
prove usage of others brand name on the excisable goods cleared by the appellant.
They contended that they have not used any other’s brand on their product during
the perlod January 2015 to March 2017. |

3.3 The appellant submltted that since the demand under Section 11A of the
Central Excise Act 1944 is not sustainable, there is no question of penalty under
Section 11AC ibid. They relied upon the case laws of Maheshwari Industries-2017
(352) ELT.338 (AP) and Electron Iridustrfies Ltd-2014 (307) ELT.746 (Tﬁ-Mumb'ai).

4. Opportunity for personal hearing was given to the appellant on

20.11.2022, 22.12.2022, 23/24/25.01.2023 .and 01/02/03.02.2023 but the |

appellant did not avail the opportunity. Therefore, 1 proceed to decide the

appeal on the basis of facts available on record.

| 5. I have carefully gone through’ the facts of the case, the impugned order and

the submissions made in the appeal memorandum by the Appellant. The matter to

be decided is whether the impugned order confirming the demand of Central Excise '

duty from the appellant is proper and legal.

6. The contention raised by the appellant is that their factory is located in rural

area and hence the bar of brand name of another person as envisaged under

péragraph 4 of Notification No.08/2003-CE dated 01.03.2003 will not be aoplicable -

in their case. On perusal of the impugned order, I ﬁnd that the order was passed

ex-parte as the appellant has neither filed reply to show cause notice nor appeared

for personal hearing. Though the appellant had produced a copy of Rural Land

" record, which appears to be downloaded from some website, the same appears to
be unauthentlc ‘Rural area’ as per Notlﬁcanon No.08/2003-CE dated 01.03.2003

is as under:

(H)"rural area" means the area comprised in a village as defined in the Iand revenue records, excluding-

(1) the area under any mumczpal committee, municipal corporation, town area committee, cantonment

board or notified area committee, or
(n)any area that may be notified as an wrban area by the Central Government or a State Government

7. It is not forthcoming from the evidence produce by the appellant as to

whether the area falls under any municipal committee, municipal corporétiori,
town area committee, cantonment looard or notified area commiftee, or it is an area
that notified as an urban area by the Central Government or a Stete- Government.
Therefore, I am of the view that the same needs to be examined by the Central

Excise officer-having jurisdiction of the factory to ascertain the correctness of the

. claim made by the appeal with regafd to the -definition of term ‘rural area’ as .

: env1saged under the said notification. Therefore the matter needs to be remanded

Q the adjudicating authorltv for verification of the above fact and for
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considering all other contentions raised by th€ appellant and for passiﬂg an order

-afresh.

8. In view of above, I set aside the impugned order and allow the appeal by way

of remand The appellant shall produce authentic documents with regard to the

. locatlon of the factory before the adjudicating authorlty for his consideration who

‘'shall pass a speaking order afresh within thlrty days from the date of receipt of this

. order

9. Mammaﬁﬁnﬁmmﬁwmmmﬁmm% |
9. The appeal ﬁled by the Appellant is dlsposed off as above.
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Central GST (Appeals) °Ma™ (3fften/Commissioner (Appeals)

By R.P.A.D. o Mot »
. . T M/s Spono Ceramic Pvt Ltd,
- %ﬁw@‘fﬁ'a;/gfaa fafies, Survey No.567/P1, |
X ' Jetpar Road, '
R ?6:5; 642 - |At-Rangpar, -
I ' 4 - Dist. Morbi-363642 °
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