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Arising out of above mentioned OIO issued by Addmonal/Jomt/Deputy/Asslstant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

sfierwatayfard) F1 AT uF gar /Name & Address of the Appellant & Respondent :-

“M/s. Patoliya Prabhudas Lavjibhal, Block No. C-3, Balaji Appartment, Dhoraji
Road, Jetpur, Rajkot-360370. ‘
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Any person aggneved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Bfal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excige & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classificatibn and valuat\on
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%the West regional begch o‘{ (é‘ustoms, Excise & Service Tax tglpellate Tribynal ACESTAT) at, 2n4 Floor, Bhaumali
' Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellat ’l‘nbunal shalil be filed in qua licate in form s prescribed under Rule 6 o
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"l'h al under sub sectign (1) of Section 86 of the Fma.nce Act 1994 to the Appellate Tribunal Shall be Iiled

Sua He cate in Form §T(s) a3 presorived under Kule of the P Rules, 1994, and Shall
‘ accmmgd% a _copy of theorer % amst(neowc all eceruﬁed%?ﬂand shouldbe
accom amed b a fees of Rs. ere the amount of service tax & interest demand tﬁ levied of
Rs. s or¥ess 000/- where the amount of serv1 ce tax & interest demanded & penalty levied is more
an five lakhs but not exceedm Rs. Fifty Lakhs,.Rs. 10 00Q0/- where the amount of service & interest
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prescribed under Rule 9 g)‘ &9( - Se | r
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order %fxssed by the Commissioner authorizing the Assistant Commiissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appeliate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie. .
before the Tribunal on p:lyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
on

penalty, where penalty e is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . .
Under Central Excise and Service Tax, “Duty Demanded" shall include :
{i) amount determined under Section 11 D;
it) amount of erroneous Cenvat Credit taken; o
iit) amount &ayable under Rule 6 of the Cenvat Credit Rules '
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Revisi icatign t f India

on applicatign to rnmen : : . .
mﬁﬂ%%%’iﬂﬁ %ilr?wm wiﬁgl_rr{w,w% #t 47 35EE ¥ L UG ERS \
WEW ﬁammﬁqugﬂ ,sﬁawﬁww,mmﬁ,wigg}—lloom,ﬁvm
SIET |
A revision a/p lication lies to the Under Secretary, to the Government of India, Revision Application Unit, Minisn?/
of Finance egartment of Revenue, 4th Floof, Jeevan Deep Building, Parliament Street, New Delhi-11000
n

under Section 3 EiE gf the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1f
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In cach ofq;gy loss of ggot%sa;él/ re the loss occurs in tratpsit from a factory to a warchouse or to another factory

or from one warehou er during the course of processing of the goods in a warehouse or.in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise o0ds orted to any country or territory outside India of on excisable
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The rev1/sion licaﬁo;.l;\an be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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As the case ma% e, is %lle(f to avoid s?:%%etoria work ?fpexglging Rs.ria{akh fee of Rs? p1 (%i }l- t%r eacﬁ. en ©

azﬁﬁzm, 1975, ¥ ATE-1 % JFER g AW T T e A Wiy w fAwiRa 6. 50 * T T AT

gﬁ U1 . |
ne copy of applicauon/or 0.1.0. as the case ma*lbe, and the order of the adjudicating authority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.
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Attention is also invited to the rules coverin‘glthese and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure} Rules, 1982, '
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For the elaborate, detailed and latest glowslor)s relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.In
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3dter 33X /ORDER-IN-APPEAL
This appeal - has beén filed by Assistant Commissioner, Central GST
Division-II, RaJkot against Order-in-Original No.29/AC/NS/2021-22 dated
07.02.2022 (hereinafter referred to as the 1mpugned order’) passed by the

Assistant Commissioner, Central GST Division-II, Rajkot (hereinafter referred to
“as the adjudicéting anthority in respect of M/s Patoliya Prabhudas Lavjibhai,
Block No.C-3, Balaji Apartment, Dhoraji Road, Jetpur Dist. Rajkot—360 370

. (herelnafter referred to as the ‘respondent’).

2. Briefly stated the facts of the case are that a show cause notice was issued
to the respondent on the basis of data provided by the Income tax department
demanding service tax of Rs'.2,2$,600 /- on the income of Rs.14,90,663/- shown
in the income tax return for the Financial Year 2016-17. The adjudicating
authority, after considering the explanation given by the respondent dropped

the proceedlngs by the impugned order. |

3. The Principal Qommlssmner of CGST, Rajkot has reviewed the impugned
order under Section 84 (2) of the Finance Act, 1994 and -accordingly the .
department has filed the present appeal on the following' grounds:

1. ' The ad_]udlcatlng authority has not properly examined' the facts of the case
as well as statutory provisions contained in the Finance Act relatlng to
‘Construction of Residential Complex Service’. |

ii. The service provided by the respondent appears to be covered under the

, category of : ‘Manpower Recruitment or Supply‘ Agency Service’. The -
respondent has provided ‘labour service’ to their service recipient. Itis also
an admitted fact that‘ the Respondent received an amount of
Rs. 14,90,66’3 /- for construction of single residential unit for which there
was no written agreement with the owner of the land; that they received
payment in cash only in various instalments as per the progress of
constructlon wbrks. | '

iii. The adjudicating authority has erred in deﬁnlng the service provided by

the respondent in the exempted category of ‘Constructlon of Residential

| Complex Service’ in terms of Mega Exemptlon Notlﬁcatlon No.25/2012-ST

dated 20.06.2012. With effect from 01.07.2012, all services, other than.

those mentioned in the Negatlve List are taxable and so it is no longer

mandatory to c‘lassify'each service provided by the service provider. In view

of the same, it appears that the adjudicating authority has failed to observe

that the service provided by the respondent is taxable service in terms of
Section 66B of the Finance Act, 1994.

e services received by the respondent would be covered under the

ice , tax category,of ‘manpower recruitment or supply agency’ and
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-upon the following case laws in this regard.
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respondent is liable to pay service tax of Rs.73,599/- on the servipe
provided by him on the income to the tune of Rs.4,90,663/- i.e. the
amount exceeds the. small service provider exemption limit of

Rs.10,00,000/-.

4.  Chartered Accountant Keyur P. Radia appeared for persoh;il hearing on
25.01.2023 and'submit'te’d a copy of cross dbjection paper book. He re_iterated
the 'submissions therein and stated that the dppellant had' provided service for
construction of single residential unit which was accepted by 'adjudicat.in'g
authority based on. evidence produced before him. However, the reviewing
authority has taken it as labour/ manpower supply service for construction of .
residentiaﬂ compch without any evidence. He drew attention fo-the profit and
loss account where expenses for construction are also shown which would not
be the case if it was a manpower supi)ly service. He submitfed that in case of
single residential units normally there is no written agreement for construction
and it is based on oral agireement. Absence of written agreement canﬁot be a -
ground for denial of the exemﬁtion discarding all other evidence available in the
books of account eto. He requested to uphold the order-in-original and to reject

the appeal.

5.1 In the written submission, the rcsponc‘ient‘ submittgd that the order is
passed by adjudicating authority after verifying facts of the case along with
necessary details and documents and discussing provisions in-this regard.

Therefore the decision of the adjudicating authority is just and proper.

4

5.2 Respondent submitted that the appeal is filed on the prerhises that service

provided by the respondent does not fall within the category of ‘construction of -

residential complex’ but covered under ‘manpower suppiy service’. They
contended that after negative lis!t based regime, there remains no category of
service. Further, | the adjudicating authority has not said that the ‘service
provided by the respondent is ‘construction of residential complex’ service. On
the contrary, it was construction of single residential unit. Activity of

construction is evident from profit and loss account where there is expense of

" raw material.

4 +

5.3 The respondent submitted that the show cause notice was issued without
proper inquiry or investigation and issued on assumptions and presumptions

only. No derand can be confirmed ba.lsed on such show cause notice. They relied

i

Indo Nippon Chemicals Cl Ltd-2009 (16) STR.639 (Tri-Ahmd)
Creative Travel Put Ltd-2016 (41) STR.134 (Tri-Del)

Purni Ads Put Ltd-2010 (19) STR.242 (Tri-Ahmd)

Canny Déte'ctive & Security Services-QO: 0 (20) STR 695 '(Tri-Ahmd)
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*5.4  The respondent further contended that the demand of service tax is not

~sustainable on the ground of limitation as the show cause notice is served

beyond' normal period of 30 months. The show cause notice is issued based on
Income tax data and the same is available with the department. Therefore, the

information cannot be treated as withheld or snppressed from-the department.

They relied upon the decision of Hon’ble CESTAT, Allahabad in Service Tax

Appeal No.70707 of 2018 in case of M/s Pappu Crane Services. The respondent ,

also relied upon various other case laws in support of their contention that there

. 18 no suppression on their part.

6. I have carefully gone through the facts of the case on record and the .
submissions made by the department in grounds of appeal. I have also gone

through the submissions made by the respondent in writing as well as those

vmade orally at the time of hearing The moot questlon to be answered in the

- present appeal is whether the adjudicating authorlty was correct in dropping the

proceeding initiated against the respondent.’

7. In this regard, I find that the show cause notice was 1ssued on the basis

+

of data ' received from the Income tax department without making any'

mvestigatmn as to whether the income shown in the income tax returns was

towards consideration received by the respondent for any taxable service

provide'd by him. The adjudicating authority, after considering the submission

. made by the respondent, has concluded that the respondent has received income

of Rs.14,90,663/ - from construction of single residential unit which is exempted

as per clause 14(b) of Notification No.25/2012:ST and after deducting the said

amount, the aggregate value of taxable service provided during the year 2016-17

‘was less than the threshold of exemption under Notification No.33/2012-ST.

7.1 While challenging the said ﬁnding of the adjudicating authority in the

present appeal, the department has not adduced any evidence in support of their
claim that the service provided by the respondent is ‘manpower supply service’

and not ‘construction service’. In the grounds of appeal it is contended that the

respondent has provided labour service to their service rec1p1ent and it appears

to be purely labour service provided by the respondent falling under . the

deﬁmtlon of ‘manpower recruitment or supply agency service. On the other

- hand, the respondent submitted that they have incurred expenditure for

" materials for prov1d1ng construction service as evident from the profit and loss

account. I incline to agree with the contention of the respondent in this‘ regard

because as per the deﬁnition given under Section 65(68) of the Finance Act,

1994, ‘manpower recruitment or supply agency’ means any commercial concern

ged in providing any service directly or indirectly, in any manner for
ent of supply of manpower temporarlly or otherwise, to a client. In the

: case, the respondent has engaged Iabour for himself and not provided

@/» Page50f6
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any manpower to another person. The department has not adduced any evidence
to prove the contrary. ' ' s
7.2 Therefore, I dp not find any reason to interfere in the finding ‘of' the
adjudicating authority that the respondent has - rece—ived ~ income of -
Rs.14,90,663/- from construction of single residential unit which is exempted v
as per clause 14(b) of Notification No.25/2012+ST. ‘ |

8. In view of the above findings, I uphold the impugned order and reject the
appeal filed by the department.

9. mmmaﬁaﬁﬂimmﬁwmmmﬁﬁmm% !
9. The appeal filed by the Appellant is disposed off as above.
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