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Arising out of above mentioned OIO issued by Addmonal/Jomt/Deputy/Assxstant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :
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M/s. _Bhavani Industries India LLP, Ganjiwada, Bhavnagar Road, Rajkot-
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e appeal under sub section (2) and gA ) of the section 86 the Finance Act 1994 shall be filed in For ST.7 as
prescribed under Rule 9 gx ). 8&9(2A) of
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a ce ed copy)
and copy of the order passed b the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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e 33T /ORDER-IN-APPEAL

- M/s Bhavani Industries India LLP, Ganjiwada, Bhavnagar Road, Rajkot- - -
360 ‘003 (hereinafter referred to as the appellant) has filed appeal No.
v2/ 24/RAJ /2022 against Order-in-Original No. - 143/ST/2020-21 dated
06.01.2022 (herein'after. referred to as impugned order’) passed by the Assistant
COmmissloner, Central Excise & CGST, Division-I, Rajkot (hereinafter referred
to as ‘the adjudicating authority). - |

2. Briefly stated the facts of the case are that vide Order—in—Original
No.Ol/D/ACf2016—l7 dated 29.04.2015 Cenvat Credit of Rs.3,39,900/- and |
interest of Rs. 69 563 /.- was confirmed and penalty of Rs.3,39, 900 /- was imposed
on appellant As appellant had already paid Cenvat Cred1t of Rs.3,39,900/-,
interest of Rs.69,563/- and penalty of Rs.47,586/- under protest and the said
amounts were appropriated. The appellant filed appeal agdinst the said order
and Commissioner (Appeals) rejected the appeal filed by appellant. Thereafter
"the appellant filed appeal before CESTAT who vide order daed 27.08.2018
allowed the appeal'.»' Thereafter, the appellant filed a refund claim of
Rs.5,68,080/-. The adjudicating authority, by the impugned order, sanctioned
’:'_th‘e claim and ordered the amount to be credited to the Consumer Welfare Fund
establlshed under Sectlon 12C of the Central Excise Act, 1944. |

3.1 Being aggneved the appellant filed the present appeal wherem they, inter
| alia, submitted that it is settled law that amount deposited durmg investigation
takes the character of ‘deposit’ or ‘pre-deposit’ and not ‘duty’ and accordingly,
principles of unjust ennchment as provided under Sect10n 11B of the Central
Excise Act, 1944 do not apply They relied upon the cases laws of Team HE
Services Put Ltd-2020 (38) GSTL.457 (Del), KVR Constructlon-2012 (26) STR.195
(Kar), Ucal Fuel Systems Ltd-2014 (306) ELT.26 (Mad) ad Balaji Wire Ltd-2018 (12)

TMI 1577

The appellant submitted that had the department not made wrongful collection
of amount prior to issuance of show cause notice, this entire chain of issues itself
would not have arisen. In the circumstances, department cannot be permitted

to allege that the appellant was casual in filing the refund claim.

The appellant further submitted that the adJudlcatmg authonty erred in not
| appreciating that para 3.1 of the Circular dated 16.09.2014 cannot be read to
make the excess amount of deposit a ‘duty The said para only states that

amounts pa1d over and above the amounts stipulated under Section 35F shall

not be treated as dCPOSIt under the sa1d section. It does not say that such

Page 3 of 6
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. wrongfully and without authority of law, they are entitled to interest on the same

submitted that be1ng pre-deposit made durmg audit, the doctrine is inapplicable -

as per Circular No.984/8/20 14-CX dated 16.09.2014 amounts over and above _
the amounts stipulated under Section 35F of the Central Excise Act, 1944 shall’
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The appellant submitted that since the appellant has been deprived of its monies

from the date of deposit itself.

4. Advocate Rahul Gajera appeared for personal hearing held on 23.01. 2023
in virtual mode. He submitted that the appellant had claimed refund of Rs.4,57
lakhs paid during the course of audit on insistence of audit officers in respect of
Cenvat credit availed on insurance paid, in terms of CESTAT order. However, the
adjudicating authority has sanctloned only part of the refund claim which-could
be treated as pre-dep031t under Section 35F of the Central Excise Act, 1944 in
terms of CBEC Circular dated 16.09.2014. He submitted that the said circular
would be applicable only when the said amount claimed was paid under Section
35F, which is not the case here. Further, the adjudicating authority has although
sanctioned the remaining amount of .refund claim but has wrongly-credited the

same to Consumer Welfare Fund, applying doctrine of unjust enrichment. He

to such amount. In this’ regard they have submitted CA certificate and rely on

the same.

5. I have carefully gone through the facts of the case, the irnpugned order
and the submissions made in the appeal memorandum as‘well at the time of
personal hearing. In this case, though the refund is sanctioned, part of the
refund amount has been ordered to be credited to the Consumer Welfare; Fund
on the premises that the appellant was not able to prove that the burden of (;luty
has not been passed on 'to any other persdn. The moot question to be answered

is whether unjust enrichment is applicable in the refund claim of appellant.

6. The adjudicating authority has observed that as per Section 35F of the
Central Excise Act, 1944 only 10% of the duty is considered as pre-deposit and

not be treated as deposit under the said Section. AcCordingly_, the adjudicating

authority has sanctioned the amount of Rs.33,900/- considering it as pre- |

depqsit along with interest under Section 35FF ibid. Thus the dispute is in
respect of the refund amount of Rs.4,23,059/- sanctioned and ordered tb the

credited to the Consumer Welfare Fund under Section 12C 6f the Central Excise

- Act, 1944.

7. In respect of the refund amount of Rs.4,23,059/-, the adjudicating

authority has ordered the same to be credited to the Consumer Welfare Fund on

Fe\premises that the appellant was not able to prove that the burden of duty
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- by the Chartered Accountant in his second certificate that the amount had been

expensed out by the claimant in his books. The adjudicating authority observed

that orice the said amount has been debited to the Profit and Loss Account as

. gxpenditure, the same get factored in the sale .price of their products and

consequehtly the burden of duty would be deemed to have been passed on the.

buyers of the goods, thdugh not directly.

8.  Ifind that the appellant has not adduced any evidénce}before me to negate

'the above findings of the adjudicating authority. The appellant failed to explain
as to how the incident of duty was not passed on to the buyers by showing cost -
structure, etc. In the case of Hindustan Petroleum Corpn Ltd-2015 (328) ELT.490

(Tri-Mumbai), it is held that in each case, the C.A. certificate must elaborate on
how it axﬁved at the conclusion that it did not pass on the incidence of duty to
the buyers and that it must be explained as to how the duty, incidence was not
passed'on to the buyérs by showing cost structure, etc. Hon’ble Tribunal held as

under:

“5.4 The next aspect to be considered is whether the réfund claim is hit by the bar of unjust
- enrichment. The Revenue has referred to the case of HPCL (supra) holding that if the claimant

himself has treated the refund amount due as expenditure and has not shown the same as .

- receivable, the claimant cannot be said to have passed the test of unjust enrichment. In the present
case, the appellant have not denied that the duty paid was shown as expenditure and form part of
“the Profit & Loss account. The appellant, however, have referred to the case of Flow Tech Power
- 2006 (202) E.L.T. 404 (Mad.) and the case of Cummins India - 2008 (221) EL.T. 525 (1) in
support of their stand that even if duty paid is shown as expenditure, the same is not a sufficient
evident to show that the duty has been recovered from the customers. We have seen these case laws.
The judgments, held that if the certificate from the C.A. states that incidence of duty has not been
passed on to the customers, merely because the amount is shown as expenditure under the Profit
and Loss account, it does not establish that it has ‘been recovered as duty from the customers. We
do not aclept reliance on these cases because in each case, the C.A. certificate must elaborate on
how it arvived at the conclusion that it did. It must be explained as to how the duty, incidence was
not passed on to the puyers by showing cost structure, elc. Above all we do not see from the records
whether any C.A. certificate was produced. The orders of lower authorities have also not discussed

this aspect.”

9. In the case of Philips Electronics India Ltd-2010 (257) E.L.T. 257 (Tri. -
Mumbai) Hon’ble Tribunal has held that once the amount had been shown as .
éxpenses in the Profit & Loss account for the period, it must have been factored

into the price of the gdods manufactured by them. The tribunal held as under:

«13. The appellant produced a certificate dated 10-2-2004 of their Chartered Accountant in
support of their claim for refund of duty of Rs. 17,45,42,335/-. The C.A. certified that the assessee
had paid the said amount of duty @10% (20 - 10%) by raising excise invoices for the period from
13-5-93 and that the amount had not been recovered from their customers. It was further certified
that the amount had been shown as expenses in the Profit & Loss account for the aforesaid period
whereas it is contended by the assessee that they collected cum-duty prices from their customers
and that the prices at which the customers sold the goods were also cum-duty prices. The CA.’s
certificate of non-recovery of duty by the assessee from their customers loses its probative value (if
dny) in the face of the above contention of the assessee. The above refund claim was filed by the
appellant.‘as manufacturer of the goods. Therefore, if the amount was shown as expenses in their
Profit & Loss account for the relevant period, as certified by the C.A., it must have been factored
o the price of the goods manufactured by them - which situation would fit well in the contention
$aNche goods were sold at cum-duty prices by the assessee and their customers -and consequently
% B\vden of duty would be deemed to have been passed on to the buyers of the goods. As already
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found, the appellant has failed to rebut this presumption ”

10. In the case of Mahindra Engg. & Chemical Products Ltd-2019 (368) E.L.T.
84 (Tri. - Mumbai) also it is held as under:
“9. The refunds under Indirect taxes have to cross the bar of ‘Unjust Enrichment’. If the

amount of Tax/Duty sought to be refunded has been recovered from the buyers, then the
claimant is not entitled to refund. Even if [sic] such amount of tax, though not directly

recovered from the client, but has been charged to expenses in the books of accounts, then

also it is consistently held that the claimant has indirectly recovered the tax and hence
failed to cross the bar of unjust enrichment. T) he only possible way to pass the bar of unjust
enrichment is that the disputed tax/duty is not expensed off in the accounts, but booked as

‘Receivables’”.

11. In view of above discussions, I do not find any infirmity in the order by

which adjudicating authority and accdrdingly, I reject the appeal filed by the

-

appellant. C
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12. The appeal filed by the Appellant is disposed off as above

WAttested ,%QJ
(fra wraTa Rig/ SHIV PRATAP SINGH)

~ Supefintdndent 3Tgad (3rdid)/Commissioner (Appeals)
Central GST (Appeals)

By R.P.A.D. . Rajkot
qar g, | To
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