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Passed by Shri Shiv Pratap Singh, Comm:Lsaloner (Appeals), Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

' ﬂ‘ﬁﬂ'ﬂf&wﬁwﬁ T Ty ar / Namg & Address of the Appellant & Respondent -

M/s. R K Construction, Khodlyar Krupa, Opp. Navnit Dairy, Near Ayodhya
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y person aggrieved by this Order-in-Appeal may file an appe to the appropriate authority in the following way.
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& eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excige & Service Tax Appellate Tribunaf of West Block No. 2, RK. Puram, New
elhl in all matters relating to classxﬁcahon and valuation.
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The a;a)P gl to the Ap llate Tribunal shail aIlmed in quad.r\.l;:flcate in form EA-3 prescribed under Rule 6 of

s
Centr xcx éAdxd) Rules 2001 and sh ainst one Wh.l h [ataleast sho aI‘ld be accompnmed

fee of R Rs.10,000/ ere 0 uty d mte st refund js upto 5
gca geLoac % 0 Las an abov 5 Lac resp tlve a&e? ?c%ss%lg %1 avour of Asst Ilegx‘gtr
of branch of any nominated public sector b place where e bench of any nommate blic sector b arIIl(-

the p la?e where },he bench of the Tribunal is sxtuated Application made for grant of stay shagl be accompamed
by afeeo
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e nder sub sectmn of Sectlon 86 of the Fm ce Act 1994 to the Appellate Tribunal Sh
i ap cate m Form S (é) rescn ed under Ru BIn (1{) OIu ’Ipag tles, 1994 3'“ SI)x
accompanPec % gy of the 06 e % ainst (one [} ch 8! all e ce s ou,
accom a fe ere the amoun of service tax & interest ema.n e ti levled of
5 s or ess / - where the amount of semce tax & terest demanded & pen ev1e is more
than lakhs but npt exceedmg Rs Rs.10 000/ ere the amménlt) of semce t?vout ?rest

f?rm of cross

emanded penalty levied is lace w 7- e bencglo Tribunal is

gsistant Registrar of the benc! o? nommat d. he Sgctor B
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e appeal under sub section (2) and (2A)} of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 g’)‘ &9(2A) of the Service Tax Rules, 1994 and shall be acco;ngamed by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be a certified copy)
and copy of the order passed bgl je Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or du and penalty are in dispute, or
penalty, where penalty aIY)-llllle is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,- . . . ot :
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) . amount determined under Section 11 D;

i1 . amount of erroneous Cenvat Credit taken; : .

iis) amount &ayable under Rule 6 of the Cenvat Credit Rules -

- provided further that the provisions of thig Section shall not ltagplxhtlo the stay aﬁphcanon and appeals
e

pending before any appellate authority prior to the commencement of ance (No.2) Act, 2014.
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on. applicatian to Ggvernmen : . . .
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ST 1 . ‘ .
A revision a/qglication lies to the Under Secretary, to the Government of India, Revision .gpplication Unit, Ministrly
of Finance, eg ent of Revenue, 4th Floor, Jeev%n D;fg Building, Parliament Street, New Delhi-11000
gpgggn';‘::gg% ilSndE_) of the CEA 1944 in respect of the followinig casé, governed by first proviso to sub-section (1)
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In %_agg of any los_%of geoods, whtflre tge loss occurs in trapsit from a factory to a warehouse or to another factory
or from one warehouse to. another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse -
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In case of rebate of duty of excise on goods ed to any country or territory outside India of on excisable
mategal used?n t.ge matlxm acture o?th% good:xueﬁféh are exgorted gy any countr? or tergtory outs{de India.
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In case of goods orted outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty 'aliowed to be utilized towards payment of excise duty on final products under the provisions
IS At oF the Rule made there under such d c al th
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& above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excis
Rlppeals). es, 2%01 matlllnn 5" months ‘%om the date ox?I Egh e order 803 t to ge ] ea‘]:ed against ig
communicated and shali be accgm anied_by two copies each of the Q10 and Order-In-Appeal. 1t should also be
accompanied by a colﬁ of TR-6 h&an evidencing payment of prescribed fee as prescnbeé) under Section 35-EE
of CEA, 1944, under Major-Head of Account. . : T .
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The revision application shall be accompanied by a fee of Rs. 200/- where th t involved in R O
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Attention is also mvlted to tl’le mlcs coverin, these an/ d Othel Ielatcd matters co!ltaulﬁd uLﬂle Custolns, Excise
B.nd Sel vice Appe]late mbunal (l Iocedul e) lglles, 1982.
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andle aﬂ'EWORDER-IN-APPEAL |
‘M/s R K. ' Constuction, Khod1yar Krupa, Opp Navnlt Dalry,
" Nr. Ayodhya 8001ety, Har Dham Marg, Rajkot 360 003 (hereznaﬂer referred
to as ‘Appellant’) has filed Appeal No. V2 / 21/ RAJ / 2021 against Order-in-
Or1g1nal No. 12/JC(AKS)/2020-21 dated 31.12.2020 (herelnafter referred to
as impugned order’) passed by the Joint Commissioner, Central Excisé &

CGST, Sub- Commlssmnerate, Jamnagar (hereinafter referred to as

adjudlcatmg authority’).

Al

2.© The facts of the case, in brlef are that an inquiry conducted by the
 officers of DGGI revealed that the ‘appellant had proved ‘works contract’
\serv1ces in relation to construction of civil structure which appeared to be
liable to service tax. It appeared that the appellant had not obtained
registration under Service Tax Rules and did not pay service tax on the

consideration received for providing taxable service.

v

2.1  After somtiny of the documents prodnced by the appéllant a show
cause notice dated 08.11.2019 kwas issued to the appellant demanding
service tax of Rs. 1,03, 13 764 /- under Section 73(1) of the Finance Act, 1994
along with 1nterest under Section 75 of the Act, and proposmg imposition

—of penalty under Sections 76, 77 and 78 ibid.

2.2 The above Sho:‘w Cause Notice was adjudicated by the adjudicating
authority vide. the impugned. order who cOnﬁrmed the demand of
Rs.68,92,082/- and dropped the demand for Rs.34,21,683/- under Section
. 73(1).of the F inance Act, 1994 along with interest under Section 75 of the
Act. He also imposed penalty of Rs.68,92,082/- under Section 78 and Rs.
10,000 / yunder Sectlon 77(1)(a) and Rs.10,000/- under Section 77(1)(b) of
the Finance Act, 1994.

3. 'Being aggrleved the Appellant has filed the present appeal wherein

they, inter alia, contended that;

‘e The adjudicating authority while passing the order simply dropped
. the demand of service ax wherever from the documents he convinces .
| . that works contract services were provided for the contract executed
prior to O1. 03 2015 but he failed to extend sumlar benefits to number

of transactions were contracts were executed prior to 01.03.2015.
-0 The adjudicating authority has oonﬁrmed the demand of service tax
 for F.Y 2014-15 on entries at Sr.No.23, 30, 31 to 37 and 40 on the
ground that Work Order/R.A bill are not submitted. Actually, all the

! , ) : ) - . . , ‘ Page 3 of 16
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documentq were: submlrted to the ofﬁcers Wlthout keepmg copy of the °

same. They euclosed Ccopy of work order dated 28 04.2014 and First

and Final Bills for Sr.No. 31 to 37 and submltted that the services

were exempied from service tax under Sr.No. 12 and 12A of"

Nouﬁcatlon No.25/2012-ST.
Though for entry at Sr.No. 23, 30 and 40 of Annexure -1, they were not

able to subml'r documents again, it is adm1tted facts on record that

only works ‘contract serv1ces were prov1ded to Government and Local :

-authorlty and therefore, the same were exempted

Services referred at Sr. No. 15,16, 23, 30 and 31 of Annexure -II are

for contract executed prlor to 01.03. 2015 and. the services are

~ exempted from levy of service tax under Sr. No.12 of Notification

No.25/2012-3T.
As regard to provisions of works contract services at Sr.No.17 to 21,
32, 34 to 37 of Annexure -II to the recipient of services mentioned in

column 2, the nature of work done were ‘original work’ and therefore,

service tax was payable only on forty percent of total amount charged

for the works contract.
For entry at Sr. No.24 to 29 and 38 of Annexure-II for F.Y 2015 16,
they were not able to subinit documents again, the work contract

serv1ces were provided to Government, except Sr.No.24, service tax

on 100% value of works contract cannot be demanded and the service

tax on 40% of value of service can be demanded

- Demand of serv1ce tax in’ Annexure- -II1 for F.Y. 2016-17 against
entries at Sr.No. 5,6,10,17 to 22 for pr0V151on of works contract

services were furnished but the same are considered as repairing

work. Actually, as per works contract order and nature of work
carried out same are ‘original work’ within the meaning g1ven at

clause (a) of, Explanatlon 1 to Rule 2A(11)(B) of Service Tax

(Determlnatlon of Value) Rules, 2006 and not work covered by sub-

~ clause (B) of the said rule. Therefore, serv1ce tax is payable only on

forty percent of the value.
Though they were not able to submit documents again in respect of
entry at Sr. 'No.26 to 28 and 32 of Annexure -IM0, it is admltted facts on

record that only works contract serV1ces were prov1ded to Government

‘and Local authorities and therefore, service tax can be demanded on

40% value of the services.

Page 4 of 16
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« Entry at Sr.No.1 of Annexure-IV is for the year 2011-12 and therefore,
no service is payable on the séid work és tﬁe‘ same 'pert.ain“s to the
'Wo'rk_o‘rder_ prior to 01.08.2015. In any case, as per ‘works contract
order and nature of work carried out, same are ;originél work’ within
the‘ meaning given at clause (a) of Explanation" 1'to Rule 2A(ii)(B) of
- _ ‘ g _ Servicé" Tax (Detéfmination of Value) Rules, 20b6 ‘and hehce service .
tax was payable only on forty peré.ent,of the ttjté.l amount charged for
. the works contract. | Lo Y
o The investigétion has also made serious error in computing service
tax amount in all the Annexures. As f)e'f Sr.No.9 of Notification
No.30/2012-ST read with clause I(v) read with Rule 2(d)(i)(F)(c) of
. Service Tax Rules, 1994 service portion in executibﬁ of works contract
by any individual locate& in taxable territory to a business entity
registered as bod_y corporate, located in the taxable tefritory is
payable 50% by the persén who provides the service and 50% by any
,person.}iabl’é: for paying service tax other than the service p'rovider.
Body corporate is not déﬁned anywhefe in the ’Fin'_an(ic Act, .19’94 at
least .after 01.07;20 12. Therefb'fe, state government and other
recipient have to be considered as body cdr’pbrate_'for the purpose of -
Notification No.30/2012-ST. They relied upon the following decisiofis:

*-a) G.N. Constructions-2020 (37) GSTL.305 (Tvi-Chan).
b) Bharat Bhushan Gupta & Co-2016 (44) STR.195 (P&H)
' o Itis admitted fact that the appellant was not registered with Service

Tax department. Therefore, the amount _rcceived by the appellant
towards provision of service has to be considered as inclusive of
service tht. ' . ' '

. ‘ . Withouf admitting anything, it is further ‘submitted that major
derr';anci is badly-ﬂme barred. It is settled position of law that mere
faiiufe to .pay tax or.taking rcgis'tration does no amount to
| suppréésion etc. They relied upon the following decisions: |

a) Padmini Products-1989 (43) ELT.195 (S.C) o

b) Chemphar Drugs & Liniments-1989 (40) ELT.276,(S.C)

¢) Gopal Zarda Udyog-2005 (188) ELT.251 (S.0)
" d) Uniworth Textiles Ltd-2013 (288) ELT.161 (SC)
‘e) Circular No.1053/2/2017-CX dated 10.03.2017

b,
e It is also settled position of law that cirqular/ instruction jssued by

the depértment is binding upon department and as per judicial
“discipline decisions of higher appellate' authorities are also binding
upon the lower authoritie;?ﬂ.::ls per §ett1ed position of law.

' Page 5 of 16
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o) Dhiren Chemical Industries-2002 (139) ELT.3 (SC) j
b) Instruction F.No.201/01/2014-CX.6 dated 26 06 9014 : ! ,

. Demand of serv1ce tax for the period 2014- 15 to 2016 17 is tlme )
barred as there 1s no suppressmn of facts etc. As per Section. 73(1) of
Flnance Act,- 1994 notlce is 1equ1red to be served within 30 months
from the relevant date The show cause .notice was requlred ‘to be I
served on or before ')b‘h October 2019, Whereas it was served on
08.11.2019 and hence is time barred. . ~: o

e Even demand of service tax of Rs.71,988/- for the perlod from -
01.04. 2017 to 30,06. 2017 is also not payable as sam'e is exempted |

" under Notification No.25/2012-ST.

e The investigation has eitner not read the decision of Neminath Fabrics
Put Ltd-201?0 (256) ELT.369 (Guj) or failed to understand ratio laid
down in the said decision. The ratio of the said decision cannot be
applied‘ inl't.'ne present case at least at the show cause notice stage.

The Apex Court in t‘.hecase of Rajasthan .Spinning and Weaving Mills-
‘ 2009 (238’)“ELT\‘? (SC) held that in case of non-payment of duty is

1ntent10nal and by adopting any means as indicated in the prov1so

then the penod of notice gets extended to five years. As- suppressmn
etc is absent, notlce cannot be issued beyond normal period. v
. Artlcle 20(1) of Constitution of Indla provides that rio person shall be -
convicted of any offence except for v1olat10n of law in force at the time 5
of the commission of the act charged as an offence, not be subjected
| to a penalty greater than which might have beern inflicted under the
law in force at the time of the commission of offence. They relied upon

the following decisions:

a) ELGI Equipments-2001 (128) ELT.52 (SC)

b) Beco Chemicals Pvt Ld-2003 (1 56) ELT.668 (Tri-Del) - - b ' '
¢). Priyadarshini Cements Ltd-2008 (224) ELT.429 (Tri- Bang)

d) Priyadarshini Cements Ltd-2013 (292) ELT.30 (AP)

e The present issu€ involves interpretation of complex legal provisions
and, therefore, extended period of limitation is not 1nvokable They
relied upon the following judgments. - .

a) Singh Transporters-2018 (13) GSTL.J40 (SC)

b) Nizamsingh Chauhan-2017 (6) GSTL.J106 (MP)

, c) Alicon Pharma Put. [td-2015 (322) ELT.47 (Guj) , ,
d) Interjewel Put. Ltd-2015 (40)str.759 (Tri-Mum) .
e) Amway India Enterprises Pvt Ltd-2017 (3) GSTL.69 (Tri-Del) ‘

4. Advocate P.D. Rachchh appeared fo_r personal hearing in virtual mode
on 11.01.2023 and reiterated the submissions in the appeal and submitted .

Page 6 of 16
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that the appellant was prov1d1ng works contract service to various

government agenmes The exemption under ‘Sr.. No.i2 of Notification

No.25/ 2012-ST which was omitted vide notification No.6/2015-ST w.e.f ‘

01:04.2015 was . reintroduced vide Notiﬁc‘ation 'N0.9/2016-ST dated
01.03.2013 and was glven retrospect1ve effect v1de Section 102 of the

Flnance Act 1994. He submltted that in case of works contracts the service

prov1der is liable to pay 50% of the tax and remalnmg 50% tax liability was
on the rec1p1ent on RCM basis. Further, the works contract services are
ehglble for rebate of 60%. Slnce the appellant did not collect any service tax
separately, the amount received has to be treated as cum—duty value. After
con51der1ng these aspect, the appellants l1ab111ty is only Rs.19,95,354/-.

Therefore, he requested to set aside/ modlfy the impugned order-in- or1g1na1

5. . 1 have carefully gone thr'o_ugh the facts of the case on record and the
submiseions of the appellant The issue to be decidedin this case is whether
the nnpugned ‘order, in the facts and mrcumstances of the case, confirming
the demand agamst the appellant and 1mposmg penalty is legal and proper

¢

or otherw15e )

- 6. On recapltulatlng, I find that the non- payment of service tax by the

appellant came to light after an inquiry conducted by the officers of DGGL.
The inquiry revealed that the appellant had pr0v1ded ‘works contract
serv1ces in relation to construction of civil structure on which service tax
was 1ev1able. The appellant had not obtained reglstratlon under Service Tax
Rules and did r’lct pay service tax on the consideration received for providing
taxable service During the investigation, the appellant was not able to
furnish all the relevant work orders for the services provided. During the
adJudlcatlng proceedlngs before the adjudicating authorlty also, the
appellant did not produce all the relevant documents and -wherever
documents pr’oduced to the satisfaction of the adjudicating authority, he
has extended the benefit of exemption and confirmed the demand in respe'ct

of the serv1ces as tabulated below

Annexure -A-1

| Service tax

Sl No. of Name of service rectplent Taxable Reasons
Annex. ' ' . amount payable )
23 Executive Engineer, R & B 21815 | 2696 | Documents ~ not
- ' ‘ submitted
30 EE, Project Construction Div-4 72412 8950 “do-
3 EE, District R & B Division, 21180 2618 “do-

37| Rajket 143195 17699

Page 7 of 16
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S U SR

3 A ‘ 70652 33| co
T 195500 | 24164 | - o
* 36 R T " 63159 7806
37 ' . 37875 4681 | N
40 | Jasdan Nagarpalika . 314500 38872 ( ~ . -do- -
Total - - T 130781
Annexure-A-II ~
SI. No. | Name of service Date of Description Taxa\blé ‘Sqi'vice Reasons
of  recipient * contract and nature of | amount tax
Annex. . ) work . - - |+ payable
15 Commissionerate | 31.03.2015 | Repair - to| 71124 9957 | Work order
~ | of Health, Project | - Ophthalmology ' afler
Implementation [ building at . - 1 01.03.2015
Unit, _ PDU Hospital : '
Gandhinagar _
16 -do- . 31.03.2015 | Repair to RDD 71688 10036 | . -do-
: office campus, | - : -
Rajkot .
17 EE (R &B)| 28.05.2015 | Plastering and | 1426004 | 206771 -do- .
T l_)lvnstqn, Rajkot g col?urlng 258730 66517 .
: work, .
renovation ‘
19  |-do- | 15.06.2015 | Painting- 173082 | - 24231 - -do-
20 Rajkot Municipal | 20.06.2015 Repair of | 519356 | -72710|  -do- s
Corporation ] Primary School |. : : #
21 EE (R &B)| 13072015 | Window grill | 1456339 | 211160 |  -do-
© | Division, Rajkot , fitting, toilet | - ,
g 0 -7 | repair _ 1.
22 -do- - ~ [13.07.2015 | Painting work | 2156932 | 312755 | '-do-
23 Commissionerate | 21.10:2015 | Construction.of | 992504 | 143913 -do-
of Health, Project ' | staff quarter . :
Implementation .
Unit, , g
Gandhinagar _ ’ ' X ‘ ‘
30 EE (R &B) , 207536 | 30093 | N
31 Division, Rajkof . ,. 26026 5474 : :
. 1 2359347 | . .

Besides, the adjudicating authority has conﬁrfned. the whole demand of
service tax as per Annexure-A-HII and A-IV of the show cause notice.

7. The appellant has produced certain documents :a\long with the appeal
as per Exhibit-F1 to F4 and my observations on the same is as under:

7;1 ' Exhibit-F1 is the revised Annexure A-I in respect of Sr. No.23, 30, 31
to 37 and 40. The appellant has not produced ainy document in respect of”
Sr. No.23,‘ 30 and 40 and it is mentioned-tha_t ‘Tender/Worker order not
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submitted’. Thus, it is evident that the appellant does not have the
documentary ev1dence to prove that the work carr1ed out in these cases are

exempted.

7.2 -~ The appellant has produced copies of RA bill in respect of works
mentloned at ;Sr. No.31,32,33,34,36 and 37 of Annexure A-1. On perusal of
“the said Bills I find that the work carrled out by the appellant in respect of
work at Sr. No.31 was prov1d1ng and ﬁxmg shelf, pamlng and providing and
ﬁxmg door shutters etc to District Sub Division Office, Rajkot and the work
order was awarded before 1st March 2015. Therefore the service provrded is

covered under exemption as per Sr. No.12 of Notification No.25/2012-ST.

7.3 The name of work in respect of Sr. No.32 was supplying black cotton
soil and cleaning the ground etc for ITI building at Padadhari. These works, |
in my opmlon, are not related to any construction, erection, commrssmmng,
installation, cornpletlon fitting out, repalr maintenance, renovatlon, or
alteration of civil structure and hence the benefit of exemption as per

Sr.No.12 6f Notification No.25/2012-ST is not allowed.

| 7.4 The nature. of work in respect of Sr. No. 33, 34 36 and 37 was for
provrdlng fencmg to R.S No.1 19 of V1llage Nyara of Tal. Padadhari and the -
= ‘work order was awarded before 1st March 2015. “Therefore the service
provrded is covered under exemptlon as per Sr. No:12 .of Notification

No.25/2012-ST."

75" The appellant has not' produced any documentary evidence in
support of their c1a1m of exemption as_ per Sr. No.12 of Notification
No.25/ 20 12-ST in respect of the work at Sr. No 35 Therefore, the benefit

as clalmed by the appellant cannot be extended.

7. 6 As per the above discussion and f'mdmgs, demand of service tax to
the tune of Rs. 56 099/ in respect of the works at Sr. No.31, 32, 33, 34, 36

" and 37 of Annexure A-I.of the show cause notlce are required to be dropped

‘as below:
Sr. l\lo. of Annexure | Name of servioe recipient Value of service | Service tax
31 BE, District R & B Division, Rajkot 31180 | 2618
32 4 o , 3195 | 17699
33 ' : - 117818 14562)
34 ‘ ' ' 70652 8733
36 63159 7806
37. 37875 4681
Total 56099
M
o ' Page 9 of 16




mrernme B e st b e e 4

[y

8 1. With EXhlblt F2 the appellant submitted copies of RA bill in respect
of works mentionéd at Sr. No.15, 16, 23, 30 & 31 of Annexure A- II The
appellant " submitted copy of l’l()thC to proceed with the ‘Work’ dated
12.06.2014 1ssued by Cummlssmnerate of Health, Project Implementation

. V2121/RAJI2021

-

Unit, Gandhinagar in respect of works at Sr. No.15-and’ 16. The name of : B

work as mentloned in the said notice is ‘Annual Rate Contract for civil works

for various Healthcare Facilities in Rajkot (Clty) Gujarat- State They have

also submitted coples of Bill/ Office order sanctlonmg the bill-amount. The

work order was awarded befme 1st March 2015 and therefore the .service .

provided is covered under exempuon as per Sr. No.12 of Notification

No.25/2012-ST.

82 In I'CprCt of the Work at Sr. No. 23 the appellant submltted copy of

‘notice to proceed V\’lth the work’ dated 21. 10 2015 issued by Chie Englneer
* Commissionerate of Health Project Implementation: Unlt Gandhmagar

accordlng to which the name of work is ‘New Constructlon of Staff Quarters’.

Since the work order 1¢suea is after 01 03. 2015 the exemptlon as per Sr.

No.12 of Notification No.25 / 2012-ST cannot be extended as the exemption

under Sr. No.12 of Notification No.25/2012-ST which was omitted vide
notification - No.6/2015-ST w.e.f 01.04.2015 and reintroduced vide

Notification No.9/ 2016-ST datéd 01.03.2016 and given i‘etrospective effect

vide Section 102 of the Finance Act, 1994 is for the contract entered into

before 01.03.2015. The contention of the appellant that the expenditure of .
the work was debited 2014-15 and hence the benefit of exemption available .

is not tenable as the explicit. provision in the notification No.9 /2016-ST and -

Section 102 of the Finance Act, 1994 makes it clear in uner]uivocal terms

that exemption is available only to those contracts entered into before 1st -

" March 2015.

8.3 The appellant 'submi‘tted copie‘s of RA Bills in respect of.work related
to Toilet repairing painting, plaster and drainage provided to District R & B

Sub Division and Division [Office, Rajkot in respect of works mentioned at -

Sr. No.30 and 31 of Annexure A-Il. As per the said RA bills the date of
written order to commence work was given on '06.02.201,5. Thus, the work
carried out by the appellant is eligihle for exemption as per Sr. No.12 of
Notification No.25/2012-ST.. ' '

i

8.4 With Ex_hibit~F2A,' the appellant submitted details of work works

contract service_s at Sr.No.17 to 22 and 24 to 29, 32, 34 to 38 of Annexure-
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. II to the show cause notice. The contention of the atppellant with regard to
- the nature of work done 'Were"original work’ and therefore, service tax was

payable only' on forty percent of total amount charged for the works

contract. The, descrlptlon of the works mentloned in Exhibit- F2A are as

under '
Sr. No. Name of service receiver | Nature of work ' ‘
17 Office of the Executive SR to non Resi Tagor-Marcony Hostel
18 Engineer, City (R&B) | at Rajkot, out plastering, colour Work
‘ D1v1s1on Rajkot and renovation work
) 19 Office of the Executive Pro ACE pamt to Hemugadhvi
Engineer, City (R&B) | Natyagruh at Rajkot
Division, Rajkot '
20 Rajkot. . Municipal | Repair work of Kavi Narmad Primary
Corporation ~ | School No.79
21 I Office of the Executive | S.R to Non Resi Kotak Science at
Engineer, City (R&B) |Rajkot, window grill fitting in gap,
' | Division, Rajkot toilet repairs
. 22 Office of the Executive | Painting two coats on new steel and |
Engineer, City (R&B) other metal 8urface with enamel
‘Division, Rajkot paint, brushing, interior to give an
" T even shade including . clearing the |
surface of all dirt, dust and other
v | foreign matter. ‘
24 | The Sandeshitd | Work order/bill not submitted
25 Assistant Research
. 26 Scientist, Research | o1y order /bill not‘submitted
- Sub-station, @ Navsari| - ,
27 Agri University
28 3 . |
29 Executive Engineer Work order/bill not submitted
32 ] ‘Office of the Executive Outside colour, flooring, railing, |-
. s : Engineer, City (R&B) |kitchen platform, shutter, water
- | Division, Rajkot supply drainage of Homeguard
_ ' S | campus at Rajkot '
34 n Rajkot Municipal Construction of compound wall for
' Corporation : swimming pool
'35 --do- | Colour work of Mavdi Fire Station
136 -do- Constructlon of new compound wall
: after .réemoving old wall for
Padmakuvarba Hospital
37 “do- “do-

8.5 On perusal of the documents produced and considering the nature of
Work done, only the works at Sr. No.34, 36 and 37 can be con31dered as

| original work as new compound walls were bemg constructed Therefore the
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service tax payﬁble is on 40% of the value which comes to Rs. 1 68 717 / as

under: o
Sr. No Service .| . Total, ~ Value of taxable. | Service tax, payable
Receiver amount service B ]
34 | . 3 153954 22323 |
34| paikot - 184886 15 ' _
35 | Municipal - 264210 105684 | . 15324 |
- 37 | Corporation’ 2259819 | 903928 12}]070 :
' | ' Total _ : ’ 168717

8.6 In rest of the cases, the nature of work done cannot be considered as

orlgmal work. The serv1ce tax payable in respect of ‘works contract’ service

is determined as per Rule 2A of Service Tax (Determlnatlon of Value) Rules,
2006 and the term ongmal work’ is defined in the said rules. Rule 2A(ii) of

Service Tax (Dctel mlnatlon of Value) Rules, 2006 reads as under:

ii) Where the value has not been determined under clause (i), the persan liable to pay tax on -

the service portion involved in the execution of the works contract shall determine the service
tax payable in the following manner, namelv - ' ~

A) in case of works contracts entered into for execution of original warks, service 1ax shall be
payable on forty per cent of the total amount charged for the works contract; :

[Provided that where the amowunt charged for works contract includes the value of goods as
well as land of undivided share of land, the service tax shall be payabIP on thirty per cent. of
the total amount charged for the workv contract. ]

(B) in case of works' contrac: not covered under sub-clause (A) mcludzng works contract
entered into for -

(i). maintenance or repair or reconditioning or resioratlon or servicing of any goods; or

(ii) maintenance or repair or completion dand finishing services such as glazing or plastering
or floor and wall tiling or installation of electr ical fittings of immovable property,

service tax shall be payable pn seventy per cent. of the total amount charged for Ihe works
contract.] .

Explanation 1. - For the purposes of this rule,- SR ‘ -
(a) " “original works" means- ’

(i) all new constructions;, . B ' o

(ii) all types of additions and alterations to abandoned or damaged structures on land that are °

" required to make them workable;

(iii) erection, commissioning or installation of plant, machmery or equipment or structures
whether pre-fabricated or otherwise; :

8.7 As per the' above provision of law, it-is evident that all new-

construction, additions and alternation to damaged structures on land that
are required to make them workable are considered as ‘original work’. In
the present cases as mentioned at table above, the works carried out by the

appellant are not new conStruction additions and alternation to damaged

structures on. land that are requ1red to make them workable, but they are.

~ in the nature of maintenance or repair or completlon and ﬁmshlng services

such as glazing or plastering or floor and wall tiling or installation of

electrical fittings of immovable property and hence the service tax is

[y
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| requ1red to be paid as per Rule 2A(11)(B) of Serv1ce Tax (Determmatmn of
Value) Rules 2006.

8.8 . In view of the above ﬁndmgs the demand of servuce tax to the extent

- of Rs 62 560/ as per Sr. No. 15,16,30 and 31 of Annexure—A IIis dropped
and serv1ce tax demand is reduced to Rs.1,68 717/ 1n respect of demand - |
at Sr. No. 34, 35 & 37 of Annexure-A-II of the show cause notice. Accordingly
the.rev1sed SeI‘VICe tax 11ab111ty as per Anexure-A- II comes to Rs. 20,43,7 12/ -

In respect of Annexure A-II of the notice, he appellant submitted
Exh1b1t—F3 with which they have submltted following docurnents

9.1

Sr. No. Documents - Nature of work"
5&6 | work  order = dated Renovation of staff quarters
17.10.2015 of | :
Junagadh Agricultural
_ - | University, Jungadh
. . 10 Work dated 22.03.2016 | Repairing to Outer & Internal
issued by - Chief | Drainage System & Plumbing
| Engineer, PIU, | System in OPD building at PDU
Gandhinagar ‘ ‘Hospital Rajkot
17,18,19,20 | Bill  No.153 dated | Repairing work in dormitory at
: 09.08.2016, 182 dated | Bedinaka, Khodiyar para and |
17.09.2016, 205 dated | near Aji Chowkdi for Ra]kot
21.10.2016, 264 dated Mun101pa1 Corporatlon
. 26.12.2016 '
[21,22 Bill No. 557 dated | Repairing of Dr. Baba Saheb
‘ 28.09.2016 and 673 |Ambedkar Community hall near
, ‘dated 25.10.20 16 Jilla Garden
26 RA Bill ‘SR to Home Guard Campus at:
‘ Rajkot (Outside colour, flooring,
railing, kitchen platform,
. _ 'shuttered water supply drainage)
29 " Bill . Colour work of Mevdi Fire Station
' ~ No. 189/23 05.2016 '
30 575/23.08.2016 Fencing work of reservation plot
31 "[631/21.09.2016 “Construction of wall at garden
. behind HUDCO quarters
REVEE 583/03.10,2016 Construction of' compound wall
R for swimming pool
33; 908/08. 12.2016 : ‘Fencmg work of reservauon plot

9.2 The contention of the appellant in respect of the above' works is that

they have carried out ‘original work’ within the meanmg given at clause (a)

of Explanation 1 to Rule 2A(ii)(B) of Service Tax (Determination of Value)
Rules, 2006 'and not work covered by sub ¢lause (B) of the said rule.
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However, on varefully going through the nature of work done, I find that
only the works mentioned at Sr.No.30 to 33 can be considered as original . J
work and the rest of the works are in the nature of repairing work and hence

, the service tax liability to be determined as ﬁer Rule 2A(ii)(B) of Service Tax

(Determination of _Value) Rules; 2006. The service tax liability .is re-

determined as vinder:

D “Taxable value ' :
Sr. No. | Tetal value @40% | Service tax @15%" . _
, " 30 | - 3sass5| 141822 . .21273
317 | - 323597 129439 : 19416
32 193671!.- 77468 | . © 11620 '
33 . 1261455 | ° 104582 ' 15687
| Total N 67997

9.3 Accordlngly, the service tax in respect of services as per Annexure III

is re- determmed at Rs. 41,73,979 / -

10. The contentlon of the appellant in respect of entry at Sr.No.1 of .
Annexure IVis that the expendvture of the said work is deblted for the year .
2011-12 and th,erefore no semce is payable on.the saJd work. as the same
pertalns to the work order prlor to 01.03.2015. They have also contended
that as per works contract order and nature of work camed out, same are .

* ‘original work’ W1th1n the meaning given ‘at clause (a)' of Explanatlon 1 to_ .

Rule 2A(11)(B) of Serwce Tax ‘Detcrmmatlon of Value) Rules, 2006 and hence
service tax Was payable only on forty percent of the total amount charged
for the works. contract However, on perusal of the Work order dated
22.03. 2016 I find that the nature of work is repairing to outer & 1nterna1
dramage system & plumbmo system in OPD" bulldmg at PDU Hospital
Rajkot and they cannot be considered as ‘original work’ as per rule 2A of ‘
Service Tax (Determination of Value) Rules, 2006. . Further, the work ‘
awarded is-on 22.03.2016 and hence there is no exemption to the said work.

‘ Merely because the expehdimre of the work is debited éOl 1-12, it does not
make it eligible for exemptlon under Notification No. 25/ 20].2 ST as. the
exemptlon under Sr. No.12 of NOtlﬁC&thl’l No., 25 /2012- ST which was
omitted vide notification No.6/ ”015 ST w.e.f01. 04 2015 and reintroduced .
"vide Notification No.9/2016—ST dated 01.03.2016 and given retrospective
effect vide Section 102 of the Finance Act, 1994 is for the contract entered
into before 01.03.2015. '

11. In view of the"above, the revised service tax liabilitY- of the appellant -
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is as under: -

_ Annexuré . - to | Amount of Service tax Arhount of service | Amount of |
Show " ¢ause _confirmed as per order- | tax confirmed as per, | service - tax
notice o in—or'iginalv thisorder. - . | dropped

' Annexure-Af CM'130781 | 74682 | - 56099
Annexure-All | . 2359347 | . . 2043712 315635
Annexur'erAflll e 4275974 | - 4173979 | 101995
Annexure-A-lV_ .| . 125980 . 125980 ’ 0.

' - 6892082 | v 6418353 | - 473729

12. . Now comin'g to the contention of the appellant that they are liable to
pay only 50% of service tax as the service is provided to body corporate, I
find that the appellant had made the ,sarne relying upon the case laws of-
G.N. Constructions-2020 (37) GSTL.305 (Tri—Chdn) and Bharat Bhushan

4Gupta & .Co-2016 (44) STR. 195 (P&H). The said case laws are not squarely

appheable in the present circumstances of the case as they were delivered
in the context of law prevailed in the state of Pun_]ab. In that case the
Tribunal and High Court have discussed Punjab Town Improvement Act, 1922 and

 The Punjab Roads und Bridges Development Board Act, 1998. In the present case, term
‘body" corporate’ has to be understood within the frame work of Finance Act, 1994. The
- word “Body Corporate was deﬁned under Sectlon 65(14) of Fmance Act,

+

. “body-corporate” has the meaning assigned to zt in clause (7) of Section 2 of the
Compames Act, 1956 (1 of 1956) "y _

. 13. The Finance Act, 1994 was restructured and Section 65 was omitted

videbNtfn. No.. 20/2012 S.T., dated 5—6—2012 w.e.f. 1-7-2012. There 1s no
definition in body corporate given in the Finance Act, 1994 w.e.f. 1-7-2012.
The Compames Act, 1956 was replaced by Companies Act, 2013. Section

2(11) of Compames Act, 2013 define the word “body corporate” as under -

“body cOrporate " or “corporation " includes a company incorporated outside India,
_ but does not include — ‘ ‘

(i) a co-operative societ)} registered .under any law relating o co-gperative
societies; and . :

Al

(i) any other body corporate (not being a company as defined in thzs Act), which
the Central Government may, by notification, speczﬁ) in this behalf;

¢

14. In the present case, the rec1p1ents of the serv1ce are not falhng under

above category and hence the contention of the appellant that PWD is a

body corporate, is not tenable. »
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"15. As: regarding‘ rhe contention of the appellant that demand is time
" barred as there is ho suppression of facts etc, I find that the contraventlon ,‘:‘ ‘e
. of law on their part have been committed with the deliberate 1ntent to evade : ¢
payment of, servnce tax by way of not obtaining the service tax registration | -
etc. Had inquiry not been conducted by the department the V1olat10n and
contraventlon of law by the appellant would not have come to the notice of
the department. Hence the extended period of limitation has been c_errectly :
" invoked. Consequently, the dernand of interest under Section 75, imposition ~ -
of penalty under Section 78 and penalty imposed under Sectmn 77(1)(a) and 3
77(1)(b) of the Finance Act, 1994 are sustamable ' ‘

N &

16. In view of the above, I set aside the demand of service tax to the tune -
of Rs.4,73,729/- and uphold the demand of service tax of Rs. 64,18,353/-.

I set aside penalty of Rs.4,73, 729 /- and uphold penalty of Rs. 64,18,353
1mposed under Section 78 of the Finance Act, 1994. I uphold the penalty
imposed under Section 77(1)(a) and 77(1)(b) of the Flnance Act, 1994, The
impugned order shall stand modified accordlngly

| mmwaﬁaﬂn%m-mmmmmamm%.
17. The appeal filed by the Appellant is dlsposed off as above.

ttested IR o

(ﬁrauamﬁrs'/ SHIV PRATAP SINGH)

Superirit --nden‘t
Central GST( Appeals) Gﬂgil?l (Gl‘lla)/(,ommlssmner (Appeals)
By R.P.A.D. Rajkot

| To o - - [ M/s R.K. Constuction,
T & DI S Khodiyar Krupa, .
Gfzar g, s aa#lamsﬂ . Opp. Navnit Dairy, o
R ol GreEdeR um A, | Nr.Ayodhya Society, .
qEIPIC-360 G031 Har Dham Marg, - ' .

- . Rajkot-360 003
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