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Passed, by Shri Shiv Pratap Singh, Commissioner (Appeals); Rajkot.

T AT Y/ GG AAH/ UG/ TEF AYH, AT IATE LOF/ AT/ A TEAATHT,
TIHE / STHAI /4 Tefem g STfofl andt o4 aneer & ghomr: / .
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

5 ﬂﬁa‘*ﬁaf&wﬁmﬁ T 1% U4 941 /Name & Address of the Appellant & Respondent -

.M/s. Kunal Structure (I) Pvt Ltd., Ganga Park, Plot no. 1, Kunal House,
Panchvati Raod,Opp. Sanskruti Apartment, Rajkot-360005.
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Fgfa] to Customs Excise & Service Tax Appel.late Tribunal under Section 35B of CEA, 1944 / Under Sectxon 86
e Finance Act, 1994 an appeal lies to:-
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eal to the Appellate Tnbu ed i m uadruplicate in form EA-3 / as rescnb under Rule 6 of
9ntraf Exc% Ad)éxgp ) Rules, 2001 a]s%mfl q ?}l ainst one wlax /t egst sh o 1d be accompamed
a fee of Rs 5000/ Rs. 10,000 ere o t o uty demand /inter: Elﬁat ? /refund 1s upto 5
. Lac a.n a ove 50 Lac resp ttv‘e orm o rosse avou? of Asst. R
branch of any nommate public sector b e p ace where, enctfn ataljyl nommated ﬁlubhc sector bank
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' The a eal L nder sub sectlon (1) of Section 86 of the Finance Act 1994, to the I,}ppellat.e Tribunal Sh be filed
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licate m Form S, 3 grescnbed under Rule 9(1 of e 1994, Shall be

accompamec copy of the or e ed against ( one 0 ed ceof) and should be
accom anied by a fees of Rs. ere the amount of semce tax & mterest demand levied of

s or’less, Rs 5000 - w ere the amount of semc% tax & interest demanded & penqlty levxe is more
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e appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in' For ST.7 as
prescribed under Rule 9 (2) &9( A) of the Semce Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified cop,
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Depu zy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apﬁeal to be filed before the CESTAT, under Section.35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal agamst this order shall lie
before the Tribunal on p: alyrnent of 10% of the duty demanded where duty or du?y and penalty are in dispute, or
penalty, where penalty
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” sha.ll include :
i) amount determined under Section 11 D; :
) amount of erroneous Cenvat Credit taken; '
amount payable under Rule 6 of the Cenvat Credit Rules :
provrded fuither that the provisions of this Section shall not rtagplg to the stay axphcanon and appeals
pending before any appellate aut.honty prior to the commencement of inance (No.2) Act, 2014
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A revision aplghcauon lies to the Under Secretary to the Government of:- Indla, Revision Application Unit, Minis

of Finance nt of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-11000
utnggruSerc%%nB gﬁE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1}
of Section-. i
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In cagg of any loss of §gods, where the loss gccurs in transit from a factory to a warehouse or to another factory

or from one warehousSe to another during the course of processing of the goods in a warehouse or in, storage
whether in a factory or in a warehouse
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In case of rebate of excise on ) orted to any country or territory outside India of on excrsable
material used in the m acture o th% goodgxwphxrgﬁ are exgorted ttgy any countrrsy or terrqrtorv outsrde Indr
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In case ofligods exporte outsrde Ind1a export to al or Bhutan, wrthouta palwment of duty.
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Cred1t of any duty allowed to be utthzed towasds p ent of excrse gl ty on final products under the provrsrons
of this Act or the Rules maiigg ?‘tiun er such order is ;iasse by the Commissioner (Appeals) on or after,
o

date appointed under Sec. e Finance (No.2) Act,
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The above el‘plphca2 on shall be made in d\hphcate in Form No EA-8 tg specified under R le 9 of entral Excise
(Appeals) R es, 001 within 3 month: s om the date on whi e order sought to e ‘appe ainst is
communicate shall be accom 3 two copies each o e QIO and Order-In-Ap a: 1t shou also be
accompanied b a co;ﬁ an evidencing payment of prescnbed fee as prescribéd under Section 35-EE
of CEA, 1944, under ajor Head of Account.
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The revrsron a %hcauon all be accompanied by a fee of Rs. 200/- where the amount involved in- Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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the order covers v ousnum ers of order- in Original, fee for each 0. I 0. should be ald in the aforesaid manner

notwithstanding the fact th, t the one appeal to ltpe llant Tribunal or, tlge one app C. }m‘% fo the Central Govt.

As the case may be, ig ﬁlle to avoid scriptoria work excising Rs. 1 lakh fee of Rs."'100 r each.
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ne ¢ of lication or,0.1.O. as the case may be, and the order of the adjudicatin, authority shall bear a
court lqgeystagllx))pof Rs°6n50 as prescribed under S¢ edule-I in terms of the COUI% Fee Act, g1975 astzmended
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Attention is also invited to the rules co lguthese and othér related matters contained in the Customs, Excise
and Service Appellate Tnbunal (Procedure) les, 1982.
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www.cbec.gov.in . -

For tlfe efa o‘{'ate detailed am{ latest {)arlovrsxons relatm%to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.In
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" afie 13N /ORDER-IN-APPEAL

_ M/s Kunal Structure (I) Pvt Ltd, Ganga Park, Plot No.1, Kunal House,
TPanchvati Road, Opp. Sanskruti Apartment, Rajkot-360 005 (hereinafter referred
_to as appeilant) has filed appeal Nol.V2/3/ RAJ /2022 against Refund (Rebate)
Order No. 137/ST/2020-21 dated 11.10.2021 (hereindﬁer r:eferred toas ‘tmpugned
_order’) ba'ssed by the Assistant Commissioner, Central GST Division, Rajkot-I

(hereinafter referred to as ‘adjudicating authority’).

2.. Briefly stated, the facts of the case are that the appellant had filed a claim
for refund of service tax of Rs.45,55,566 /- on the ground that they had erroneously
" paid service tax on the construction of low cost housing services provided to
Bhavnagar Municipal Corporation (BMC for brevity). The refund was sanctioned by
the Assistant Commissioner vide order—in—originel ~dated 30.05.2016. The
department filed appeal against the said order and vide Order-in-Appeal dated
28.03.2017, the. Commissioner (Appeals) has.remanded back the matter to the
.'adjudicati.ng, authority for fresh consideration. In the remand proceedings, the

| adjudicating authority has rejected the refund claim by the impugned order.

3".:_' ; The appellant filed appeal wherein they submitted that the impugned order
has overlooked the submissions and documents submitted in support of the claim
made by them. The refund order did not app;ec1ate the fact that no proceedings
have been initiated by the department to_ recover ’any amount on grounds of

violation of rule 6(3)(1) of Cenvat Credit Rules, 2004.

3.1 The appellant submitted that the matter is pending' decision before CESTAT, -
Ahmedabad and the adJudlcatlon process should be kept in abeyance till the time
CESTAT decides the matter

3.2 The appellant contended that the '.irr'lpugned order has mechanically
confirmed the demand without considering various factual and legal aspects. The
-'1mpugned order failed to appreciate the fact that Assistant Commissioner has

already examined varlous documents placed on’record and rightly sanctioned |

refund.

3.3 The appellaht submitted that they have produced copy of agreement entered
with BMC along with the copies of RA bills which clearly reflected the value of
services rendered to the service recipient. Along with these, the appellants have
produced eopies of challans reflecting the exact amount of service tax paid of the
service renderet:l to BMC. There is no dispute that the services rendered to BMC -

are exempted under Noti_ﬁcation No.25/2012-ST.

he appellant submitted that the allegation of the department that

of ST-3 re1tums with gross.total income of the appellants was incumbent

. | /ﬂ/ ' Page 3 of 6
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to sanction refund is cornpletely erroneous as the ST-3 returns reflect the entire
amount of service tax paid by the appellant during the financial year on all the
activities carried out by the appellant including the service tax of Rs.45,55,566/-

paid on services rendered to BMC.

3.5 The appellant contended that allegations that in Form R they have not
provided any details regarding their total gross income and actual service tax
payabie and also not specified the gross income in which théy have made excess
payment of service tax are not sustainable as Form R prescribed for claiming refund
provided only for the amount of refund claimed along with reasons and supporting
documents. The department cannot insist on- prov1d1ng the cntlre gross total .
income of the appellants which is not even relevant for the purpose of grantlng

refund.

3.6 The appellant submitted that they have paid service tax under works contract
service, as is evident from the service tax paymenf chailéns, after claiming
abatement. The same is also reflected in the ST-3 returns and they have claimed
refund only of that amount of service tax which was paid after claiming abatément.
The total value of servi‘ces is already reﬂécted in contract agreement and RA bills

submitted to the adjudicating authority.

3.7 Further, the appellant submitted that, the'value of taxable services and the
amount received by the service recipient, on which service tax has been paid, has

been duly ascertained by the Assistant Commissioner via order dated 30.05.2016. '

3.8 The appellant submitted that since the services prdvided by the appellant to .
BMC involve supply of goods, the same are classified under ‘works contract’
services. The construction of low cost houses upto a carpet area of 60 square

meters are eligible for exemption under Sl. No.14(c) of Mega Exemption Notification.

| 3.9 The appellant submitted that théy have not a\)ailed any CENVAT credit
pertaining exclusively to the exempted services rendered to BMC. Further, there
are no proceedings init?ated by the department agaihst the appellant proposing to
recover any amount on the ground of alleged violation of rule 6(3)(1) of the Cenvat
Credit Rules, 2004. Any alleged violation of the Cenvat Credit Rules 2004 cannot
be a ground for dehial of the refund claim filed, by the appellant. Cenvat Credit

Rules, 2004 prescribes its own mechanism for wrongly availed credit and has no

apphcatlon to the facts of thc present case.

3.10 The appellant submitted that in'the order dated 30.05. 2016, the Assistant

Commissioner has examined the application of the principles of unjust enrichment

as is clear from para 6 of the order wherem certain ‘queries were made before
sanctioning of refund claim which 1ncluded passing of burden of tax to any other

on. The Assistant Commissioner, at paragraph 12 of the order dated

Page 40f 6 ~



30.05.2016, has concluded that the refund amount has not been collected by the
appellants from BMC. The appellants have also submitted a CA certificate stating
that the incidence of service tax has not been passed on. The department has not

.challenged the authenticity of the CA certificate.

4. Oppqrtunities for personal hearing were, granted to the épp‘ellant ‘on
01.11.2022, 09.11.2022, 29.11.2022 and on 22.12.2022 but the appéllant

failed to avail any of the opportunity and did not appear for personal hearing.

Therefo‘re; I proceed to decide the appeal on the basis of facts available on

record.

5. I have carefully gone through the facts of the case, the impugned order and

the submissions made in the appeal memorandum by the Appellant. The matter to -

be decided is whether the impugned order conﬁrmlng the demand of service tax

frorn the appellant is proper and legal.

6. Refund of se;vice tax of Rs.45,55,566/- was sanctiohed to the appellant on
the ground that they had erroneously paid service tax on thé construction of low
" cost housing services provided to BMC. The department filed appeal againét the
" said order and vide Order-in-Appeal dated 28.03.2017, the Commissioner (Appeals)
has remanded back the matter. to the adji;ldicating. authority for fresh

consideration. In the remand proceedings, the adjudicatiné authority has rejected

the refund claim by the impugned order on the ground that the appellant has not

produced any reconciliation to establish that the value of servicesfprovided by them

to BMC is included in the value shown in ST-3 returns on which service tax is

payable. In the grounds‘ of appeal also, the appellant has not submitted any such .

réconciliation. Thus the appellant, at the first hand, failed to establish that there

had been excess paymeht of service tax so as to claim refund. The adjudicating

authority also mentioned in the impugned order that during the course of personal
hearing held on 03.09.202,1, the appeliant sought 10 days’ time to submit
reconciliation sheet, but they had not submitted the same even after passing 30
‘days. The appeﬁant has not submitted the recon_ciliatibn with this appeal also.
.Thus,‘ the ‘appellant has failed to establish that they are eligible for refund and
hence the refund has been correctly'rejected by the adjudicating authority.

7. Regardlng the observatlon of the adJudlcatlng authorlty that it was
" incumbent upon the appellant to follow rule 6 of Cenvat Credit Rules, 2004 before
applylng for refund, the appellant submitted that. they have not availed any
CENVAT credit pertaining excluswely to the exempted services rendered to BMC.

Further, the appellant contended that, there are no proceedings initiated by the
department proﬁosing to recover any amount on the ground of alleged violation of
of the Cenvat Credit Rules, 2004. In this regard, I agree with the findings

M) — o resare
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appellant firstly by availment Of Cenvat credit and secondly though the clalm of
refund en the ground of exemption. As per provisions of rule 6(3) of Cenvat Cre<f1t{ ’
Rules, 2004 when a service provider provided taxable as well as exempted services
simultaneously, they were required to follow the procedure laid down under the
rules by reversing the cenvat credit proportionate to the value of exempted services.
In the ‘present case, the appellant ﬁas claimed exemption and at the same time did
not follow the provisions of rule 6(3) of Cenvat Credit Rules, 20Q4. Thus the
adjudicating authonty correctly rejected the refund on this count also. Since the
refund is found not malntamablc I do not find 1§ necessary to dlscuss the aspect .

of the of unjust enrlchment
8. In view of above, I uphold the impugned order and reject the appeal.

o. el gl ool 1 T ondier o1 FieRT Suie e & e o § |
9. The appeal filed by the A pelldnt is disposed off as above.

gaatfua / Aiteste
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Superinténdent dﬁlauamﬁrs/ SHIV PRATAP SINGH)
J Central GST (Appeals) 3Jad (foﬂ'ﬁ)/Commlssmner (Appeals)
By R.P.A.D. Rajiot
To, . .
fﬂiﬁ (%) Wigac fafies M/s Kunal Structure (I) Pvt Ltd,
I'5‘!1‘61 PUT B39, Ganga Park, Plot No.1, Kunal House,
uaa'aﬂ:r: ISTIE-360 005 Panchvati Road, Opp. Sanskruti
Apartment, Rajkot-360 005
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