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The rewston hcau be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an 1000 where the amount involved is more than Rupees One Lac.
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and Service Appellate’ Tribunal (Procedure) Rules, 1982.
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e 3T /ORDER-IN-APPEAL

M/s Iron-Triangle Limited, M-43, Backfaone House, Kalawad Road, Rajkot- 4
360 001 (hereinafter referred to as the appellant) have filed Appeal No.
V2/65/RAJ/2022 against Order-in-Original No.58/JC (MAN)/2021-22 dated
21.03.2022 (hereinafter .referre'd to as ‘impugned order) passed by the Joint
Commissioner, Central GST, Rajkot (hereinafter referred to as ‘adjudicating
authority?). o B |

2. Brief facts of the case are that an investigation initiated by the DGGI revealed
that the appellant has 'not paid service tax, under reverse charge mechanism, on
the payment of Royalty paid to Government of Odishé for assignment of right te 4
use natural resources for the period April 2016 to June 2017. Therefore, a show
cause notice was iss"uedA on 22. 10l.2(.)21 demanding service tax of Rs.82,87,603/-
. and proposing to impose penalty under Section 77 and 78 of the Finance Act, 1994.
Vide impugned, order, the adjudicating authority confirmed the demand and
. imposed penalty_ of Rs.82,87,603 / - under Section 78 of the Finance Act, 1994 and
Rs.10,000/- under Section 77 ibid. *

IS

3. Being aggrieved, the appellant filed the present appeals wherein they, inter
-alia, contended that the adjudicating authority has erred in law by not considering

Royalty as tax and confirming the demand of service tax and by imposing penalty.

4'. Chartered Accountant Darshan 'Belani appeared for personal hearing on
12.01.2023 and handed ov'er additional written submissions with relevant
documents. He reiterated the submissions.therein and those in the appeal. He -
submltted that as per the Supreme Court 7 judge bench order in case of India
Cement Ltd Vs State of Tamilnadu (1990 AIR 85, 1989 SCR Supl(1) 692, the
royalty amount is in the nature of tax. Therefore, no service tax is leviable on)
this amount. He submitted that the appellént was being subjected to yearly
. audit by the department. Therefore, all facts and records were in the knowledge
of the department The matter being related' to interpretation of law, 'no
suppression, fraud etc can be alleged. Therefore, extended period cannot be
invoked. He submitted that vide email dated 1010.2021‘ (pg.29) they had
-.requested to share the link for pre-SCN consult'ation meeting in virtual mode
but no link was sent to them. Therefore, he requested to set aside the order- -

in-original and allow the appeal.

4.1 In the written submission, the appellant submitted that the adjudicating

authority has erred in law and on facts by not appreciating that the show cause

«ti%pdxas issued after due time which is not valid in eyes of law. They

108 that the' books of account and service tax returns of the appellant

. /’flj/ ‘ Page 3 of 6
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were regularly audited by the department since 2005. The appellant submitted .
that the judgment of M/s Laxmi Narayan Sahu-2008 (19) GSTL.626 (Gau) is -

totally different from the case of appellant. They contended that show cause
notice issued after explry of 30 months from the relevant date. The appellant
submitted that extended period of limitation is applicable only in the situations
of fraud, collusion, misstatement; -éoncealing information with wilful intent to
defraud revenue and not following any provisions of law. The show cause

notice is silent on any instanée or details citing any of the above elements.

They contended that Apex Court in the case of Cosmic Dye Chemical-1995 (75)

ELT.721 (S.C) hled that the burden is on the revenue to prove any of the above

elements of uphold validity of extended period.

4.2 The appellant submltted that the adjudicating authority has not
appreciated the decision of Supreme Court in the case of India Cement Ltd

(supra) wherein it is held that mining royalty is a tax and therefore, service tax

cannot be imposed on mining royalty.

S. I have carefully gone through the facts of the case, the impugned order,' the
appeal memorandum and written as well as oral submissions made by the
Appellant. The matter to be decided is whether the impugned order confirming the
demand of service tax on royalty paid by the appellant is proper and whether the

-

demand is hit by limitation.

6. First of all, I would -lik:e to take up the issue of limitation. The appellant

contended that their books of account were subjected to regular audit by the
department and extended period of limitation is applicable only in the
situations of fraud, collusion, misstatement, concealing ihformation with
wilful intent to defraud revenue and not following any provisions of law. The
Boarc‘i in its Circular No. 1053/2/2017-CX., dated 10-3-2017 has ‘clearly
mentioned that onus of establiéhing that the ingredients for invoking extended
period are present in a given case is on the revenue and these Vingredients need to
be clearly brought out in the show cause notice. The board, at paragfaph 3.2 of the

circular, clarified as under:

3.2 Ingredients for extended period : Extended period can be invoked only when there are
ingredients necessary to justify the demand for the extended period in a case leading to short payment
or non-payment of tax. The onus of establishing that these ingredients are present ifi a given case is
on revenue and these ingredients need to be clearly brought out in the Show Cause Notice alongwith
evidence thereof. The active element of intent to evade duty by action or macnon rieeds to be present
for invoking extended period.

6.1 In the present case, the show cause notice has not brought out the
ingredients for invoking extended period. Hon’ble Supreme Court in various
decisions had held that mere failure to give information is not suppression. There
should be some positive misstatement with an intention to evade payment of duty.

he case of Continental Foundations Jt. Venture — 2007 (216)E.L.T.177 (S.C)

f ﬂy ’ ' k ‘Pagé4of6
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the Apex Court has held that;

.10. The expression  “suppression” has been used in the proviso to Section 114 of the Act

accompanied by very strong words as fraud’ or “collusion” and, therefore, has to be construed . -

strictly. Mere omission to give correct information is not suppression of facts unless it was deliberate

to stop the payment of duty. Suppression means failure to disclose full information with the intent to'

evade payment of duty. When the facts are known to both the parties, omission by one party to do what

he might have done would not render it suppression. When the Revenue invokes the extended period

of limitation under Section 114 the burden is cast upon it.to prove suppression of fact. An incotrect

statement cannot be equated with a willful misstatement. The latter implies making-of an incorrect
_ Statement with the knowledge that the statement was not correct.

6.2 In the case -of Mysore Kirloskar Ltd - 2008 (226) E.LT.161 (S.C), Hon'’ble
‘Supreme.Court has held that on the basis of vague allegation neither the larger

period could have invoked nor the penalty could have imposed. In the said order

Apex Court held that;

“The order of the Commissioner does not indicate adequate reasons to invoke proviso to Section
11A(1). On the basis of vague allegations made in the show cause notice neither the proviso to Section
114(1) could have been invoked nor penalty could have been imposed upon the respondent under Rule
173Q of the Central Excise Rules.” . :

6.3 It is held by Hon’ble Supreme Court that there should be intent to evade

payment of duty so as to invoke extended period of limitation. In the case of Cosmic

Dye Chemical + 1995 (75) E.L.T.721 (S.C) Hon’ble Supreme Court has held that;

“6.Now-so far as fraud and collusion are concerned, it is evident that the requisite intent, i.e., intent
to evade duty is built'into these very words. So far as mis-statement or suppression of facts are
concerned, they are clearly qualified by the word “willful” preceding the words “mis-statement or
suppression of facts” which means with intent to evade duty. The next set of words “contravention of -
any of the provisions of this Act or Rules” are again qualified by the immediately following words
“with intent to evade payment of duty”. It is, therefore, not correct lq say that there can be a
suppression or mis-statement of fact, which is not willful and yet constitutes a permissible ground for
the purpose of the proviso to Section 11A4. Mis-statement or suppression of fact must be willful.”

6.4 Hon’ble Supreme Court in the case of H.M.M Limited — 1995 (76) E.L.T.497

(S.C) held that the show cause notice must put the assessee to notice which of the

various commissions or omission stated in the proviso is committed to extend the

period to S5 ‘years. In the present case there is no mention of omissions or
commissions made by the appellant with intent to evade tax. The appellant filed

periodical returns and the same were subjected to scrutiny by the department.

6.5 Further it is observed that the department has audited the records of the

appellant' for the period March 2005 onwards. The appellant submitted copies of

Final Audit Report No.181/2008-09 for the period March. 2005 to March 2008,

- Audit Report No.C- /2009-10 for the period April 2008 to, Septerhber 2009, Final
Audit Report No.A-357/2010-11 for the period October 2009 to January 2011,
'Final Audit Report No.P-C 578/2013-14 for the period FebrﬁaryQOll to March

2013, Final Audit Report No. AUDIT-III/ RJT/ IV/20/887/2016-17 for the period
April 2015 to March 2016 and Final Audit Report No.AUDIT/RJT/1/5/22 /2018-
19 for the period April 20 16 to June 2017. Thus it is as clear as day light that the
' e appellant were regularly audited by the department and thérefore, ..

2\t cannot allege that the appellant has suppressed anything from the
w , . /fkj/ - Page 5 of 6
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6.6 In view of the above, it is clear that the department has failed to establish

that the ingredients for invoking extended period are present in the present cl:asé ‘
with evidences as per Circular No. 1053/2/2017-CX., dated 10-3-2017 and the
settled position of law as léid down in the aforementioned case laws of the Apex
Court. Therefore, the demand beyorid the normal period of limitation under Section
73 of the Finance Act 1994 is time barred and not sustainable. As per. facts
available on record, the show cause notice was issued on 22. 10.2021 for the period
from April 2016 to June 2017. As per Section 73, the demand is to be served on '
the person within 30 months from the relevanf date. The ‘rele;rant date’ under
Section 73(6)(1) is the dafe on which periodical return is filed. Therefore, the

demand is beyond the normal period of limitation and hence not sustainable.

7. Now coming to the merits of the case, I find that the demand of service tax
has been made under reverse charge mechanism on the royalty charges paid to
Government of Odisha for assignment of right to use natural resources. The

appellant, in this regard, contended that royalty charge is tax as held by Hon’ble

Supreme Court in the case of India Cement Ltd (supra) and hence service tax is not
leviable. In this regard, I find that the issue, ‘whether ‘royalty’ determined under
Sections 9 / 15(3) of the Mines and Minerals (Reglilation & Devélopment) Act, 1957
(Act 67 of 1957, as amended) is in the nature of tax’, .is under consideration of T
Hon’ble Supreme Court in the case of Mineral Area Developﬁént Authority Vs M/s - :

Steel Authority of India & others in Civil Appeal No.4056;4064 of 1999. Since the .

matter is sub judice before the Apex Court, I do not'delve into the merits of the case.
However, as the demand is not sustainable on limitation, the impugned order

required to be set aside.
8. In view of above, I set aside the impugned order and allow the appeal.

9.  SiicHRal gRI ao @t 1§ srder 1 et Iudiad ¥t & o S § |
9. The appeal filed by the Appellant is disposed off as above.

/ Attested -
W»’L}
Superinténdent (ﬁmuamﬁ'c:/ SHIV PRATAP SINGH)
Central GST (Appeals) . 3igdd (GTEﬁ?I)/Commlsswner (Appeals) :
By R.P.A.D. Rajkot . s
17l R , M/s Iron Triangle Limited,
M 453 éﬂﬂﬁﬁ M-43, Backbone House, -
e e e Kalawad Road, ’
E e 001 Rajkot-360 001
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