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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Rajkot.

AYT AR/ WY AYF/ IUTAH/ TG Y, FehTT IATE O/ FATHC/ TG QEAATH,

TSRE / ST/ wefteren g i sl e sk & giva: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central
Excise/ST / GST, Rajkot / Jamnagar / Gandhidham :

arfterpatasfRiardt & a1 ©& a7 /Name & Address of the Appellant & Respondent :-

M/s. Fitwell Technoiogies Pvt. Ltd., Yogheswar Main Road, Opp. Nagbai Ind.
Atika, Dhebar Road(South), Rajkot. '

arRw(ardie) & AT Rafflm ol & g il / yiflreor & aww srfter araT W awar
y per(son agmevedﬂ;'{-trus Order-in-Appeal may file an app/eal to the appropriate authorxty in {: following way.
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A Bleal to Customs, Excise & Service Tax Appeliate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R. K. Puram, New
Delhi in all matters relating to clasmﬁcatlon and valuatio:
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~ Floor, Bh. ali
Bhawan, Asar&'la Ahmedabad-380016in case of appeals other &%n as mentloneti in pars’ﬂ 1(a) above0 aum
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Thea ealtotheA ella Tribu nalshallb filed in quadruplicate in form EA-3 rescribed under Rule 6 of
Cential éA&dee’P) FRulea 4007 and shall be accompanicd ainst onc whi B LRE: tshlg Td be accompanied
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The apgeal under sub section (1) of Scctxon 86 of the Finance Act 1994 to the A 1ppe11ate Tribunal Shall be filed

in quadru c%te in Form S.T.5 ag prescrib d under Rule 9(1 erv1 e Rules 1994, and Shall be

accomp e y a copy of the or er appe agamst one 0! e ce ed co J)& and should be

acco a ees of Rs. 1000/- where the amount of servxce tax & mterest e levied of
ess 000/- where the amount of serv1ce tax & interes demande enalty lev1e is more

than ﬁve s ul no exceeding R Fi s, Rs.10,000/- where e amount 0 serv1ce tax & interest

emanded en: Jevied 1 or Lgﬁ{} rupees, in the f aft in favour of the
X §sistant Regstr tyf the :enéﬂ fnommat d ﬁc Sgctor B f p ace ere edg nch ot{:1 Tribunal is
gtuated. / Application made for grant of stay shall be accompanied y adee of Rs.5!
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e apgeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whicﬁ shall be a ce%ed copy)
and copy of the order passed bge the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apgeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service’Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lymem of 10% of the duty demanded where duty or du?y and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, ’ ) ) )
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
(id1) amount payable under Rule 6 of the Cenvat Credit Rules :
_- provided further that the provisions of this Section shall not }tlgpl to the stay application and appeals
pending before any appellate authority prior to the commencement of the 1¥ Rct, 2014,
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Mini

of Finance,plge artment of Revenue, 4th Floor, eev?n De%p Bailding, Pgrli emesn(’antr%‘ét.c ?\IegvnDé‘liu-lidllﬁl(?g?,
utpélerﬁSec%osr}a _ls)%E of the CEA 1944 in respect of the foll

of Section- ibid:
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AR g & A1 1/
In (f'lz_i‘lsg of any los?lof §e s, where the loss occurs in tra{xsit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods orted to any country or territory outside India of on excisable
material used&iln the mat%ufacture o?th goods which are exgorted t?)y any countrl_-vy or tenqltory outside India.
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In case o?gﬁoods expoiﬁg outside India export to Nepal or Bhutan, witlioutt péyment of duty. '
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Credijt of any d ed to be utilized towards ent of excise duty on final products under the provisions
ofr %gl;s Act 031" ﬂ‘ilgy R?Hgg’mage tfiere under g’uch og er is qassed b e%ommismgner (Appeals) on orpafter, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in dyplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), R\?l%s%OOl aHlatlllun g‘ months lg’mﬁ tﬁe date on which tlale &dcr S0 ght to ge gl)pealed against is
communicated and shall be accom&amed by two copies each of the OIO and Ordér-In-Appeal. 1t should also be
accompanied by a cogx of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE
of CEA, 1944, under Major Head of Account. ]
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’%‘he rew_n/siqgrn Iag%licaﬁon ; all be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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the order covers variousnumbers of order- in Ortxﬁmal, fee for each 0.1.0. should be paid in the aforesaid manner,
notwithstanding the ,facﬁtuthat the one appeal to the Appellant Tribuna) or the one application to the Central Govt.

As the case may be, 1s filled to av_oid scriptoria work if excising Rs. 1 ee of Rs."100/- for each.
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n of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a
cofrtc?&ystam%pofc Rs.6.50 as prescribe3 under Sc*xegule-l in terms of the Court Fee Act;gl 975, asthended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. .
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For the elaborate, detailed and latest provisions telating to filing of appeal to the higher appellate authority, the

appellant may refer to the Departmental website www.cbec.gov.In
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M/s Fitwell Technologles”P\it Lt&f’l?egeshwar Main Road, Atika, Dhebar Road

South, Rajkot-360 have £ Sled Appeal No. V2/70/RAJ/2022 against Order-in-Originai

~ No. 02 to 05/20”1 -22 dated 08. 03.205% (hereinafter referred to as ‘impugned
M"“urder} passed by the Assistant Commissioner, Central GST Division, Rajkot-1

’ (heremafter referred-to as ‘adjudicating authority’).

2, .1  Brief facts of the case are that Appellant was engaged in manufacturing of
goods fallmg under chapter 94 of the central Excise Tariff Act, 1985 on job work
basis for M/ s Kich Marketing private Limited, now renamed as Kich Architectural
. Pvt Ltd (neremafter referred to as the Pr1nc1pal Manufaeturer") The appellant at

the time of clearance of job worked goods paid the duty on cost construction
. method on the principle 1aid down by the Hon’ble Supreme Court in the case of
. Ujagar Prints-1989 (39) ELT. 493 i.e raw material cost plus job charges. The goods

' were cleared to the principal manufacturer and the same were sold in open market
by the principal manufacturer after carrying out certain process such as affixing
the brand name, polishing, putting up screws and such necessary exercise with -

manufactured goods and activity of packing.

2.2 The department. contended that sinee the goods manufactured on job work

- basis by the appellants were sold by the principal manufacturer, the valuation
under Rule 10A(ii) of Central Excise Valuation Rules, 2000, effective from
01.04.2007 shall qpply Accordingly, the duty was found ~ payable on the
transaction value, of the principal manufacturer ‘when the goods were sold from the
“ premises of the principal manufacturer. The appellant paid the differential duty
| thereafter and decided ‘not to collect the differential duty from the principal
manufacturer. The appellant thereafter, filed refund claim of differential duty paid

by them for different periods during October 2007 to April 2016. The refund claims
were rejected by the adjudicating authority. Being aggrieved the appellant filed
appeal before the Commissioner (Appeals), who set aside the order-in-original and
remanded the matter back to the adjudicating authority for verification of
correctness of the valuation adopted by the appellant holding that Rule 10A(ii) will
not be applicable in the case of appellant, relying upon the judgment in the case of

Advance Surfactants. (I) Ltd-2011 (2 74) ELT.261.

2,3 Hon’ble ~Tribunal, vide F inal Order - No.A/ 12067 12072/2018 dated
03. 10 2018 remanded back the matter to the or1cr1r~al ad3ud1catmg authority with
direction to verify the nature of activity carried out by the pr1nc1pal manutacturer

ether such activity brought a substantial change in the product so that the

f the product is changed. The Tribunal observed that this is a vital issue

/0;%, Page 3 cf 7



V2/70/RAJ/2022

te: be verified before going to the conclusion t:hat whether the goods marnufactured
a..d cleared by job worker and scld by the prmc,;pal'manufacturer-fell under the -

term ‘said goods; then only the cbligation of Rule 10A(ii) can be decided.

24 In the remand proceeding, the adjudicating authority, vide the impugned

o:der, has rejected the refund claims.

3. Being aggrieved, the appellant filed the present appeals wherein they, in the

g-ounds of appeal, contended &3 ur.ler:

(1) The adjudicatin;g authority has erred in rejecting refund 'claims on the
ground as mentioned in paragraph 20 to 29 of the order. The observatior:
of the adjudicating authority, that the dec1:>10n of Hon’ble CESTAT,
Ahmedabad in the case o M/s Rolestar Pvt. Ltd as also other decisions
do not apply, is bad in law and is iable to be set aside. '

(i) ~ The adjudicating authority has alsc erred in rejecting the refund claim on
the ground that the provisions of Rule lOA(ii) of the Central Excise
Valuation Rules are applicable to the facts of the case and hence the
refund as claimed is not allowable.

(1)  The adjudicating authority has also erred in rejecting refund claim on the -
ground that the word ‘said goods’ referred in Rule 10A(i1) would exclude
the goods if there is change in character of the goods as observed by the
Hon’ble Tr1bunal in its order. It is settled law that no authority is
auth0r1zed to add or subtract anything in the provisions of the Act and
h¢nce the observation is bad in law and is liable to be set aside. In any
case it is proved beyond doubt that the product as'such when removed to
the principle manufacturer was not marketable but after the necessary .
process done by the principal manufacturer had become marketable and
hence the provisions of Rule 10A (ii) is not applicable and hence the said
observation is liable to be set aside and the refund as claimed is liable to
be sanctioned along with interest. -

(iv) The adjudicating authority has also erred -in rejecting refund claim
ignoring the fact that the principal manufacturer after receipt of tﬁe goods
undertakes some activity i.e hand polishing, branding and packing with
standard accessories and hence it is esfablished beyond doubt that the
goods under consideration even after transferring to the principal
manufacturer are not sold in &s is condition and hence the provisions of
Rule 10A(ii) of Central Eﬁcise Valuatidn Rules would not be applicable
and hence applying the foimula declared by the Hon’ble Supreme Court
in the case of Ujagar Prinfs' and as clariﬁed by the Hon’ble CESTAT,

Ahmedabad would be appli«:able and hernce the assessable value would .

. _v. ‘ N
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"~ pbe raw material cost plus job charges only and the duty paid in excess of
such valuation would be refundable to fhe -appellant along with interest.

(v)  The adjudicating authority has also erred in'rejecting refund claim on the
facts and circumstances of the case. Since the refund is not sanctioned
within the time prescribed under the law the same is 1ia;ble to be refunded

along with interest at the applicable rate.

4, Advocate Paresh Sheth appeared for personal hearingon 1 1.01.2023 and
rgiterated the submissions in the appeal. He submitted that Rule 10A(ii) was
not applicable in the present case -as the goods were removed from the
pre.mises of the job worker and returned to the principal manufacturer to carry
out certain prc')céssfesv incidental or ancillary to m,ar‘;ufacturing such as
poiishing, branding, putting screws and accessories and packing prior to sale
i of the goods. Tk;erqfore, the éoods sold by principal manufacturer were not
. . same as tho_se”cleared from appellant’s premises and the sale value cannot be
taken for assessment of duty under Rule 10A(ii). He submitted that in this
case value has to be détermi‘ned under Rule 11 on cost .of materials plus job
work ],abbqr chargeé“'basis. In this regard he referred to various case laws relied

upoﬁ by. them in the appeal. Based on the same he requested to set aside the

‘impugned order and allow these appeals.

S. I have carefully gone through the facts of the case, the impugned order, the
appeal memorandum’ and written as well as oral submissions made by the
Appellant. The matter to be decided is whether the impugned order rejecting the

refund claim of the appellant is proper. and legal.'

6.1 1 find that, in fhe first roundv of litigation, the refund was rejected by the
* édjudicating authority, but the said order was set aside by the Commissioner
(Appeals) and the matter was réma\_nded back to the adjudicating authority.
However, the department filed appeal before CESTAT and Hon’ble Tribunal vide
Final Order No.A/12067-12072/2018 dated 03.10.2018 has remanded back the
matter- ‘to the original adjudicating authority  with the following

observation/direction.

“4. ... The only point involved in the present case is that whether the activity carried out by e
principal has changed the nature of goods cleared from the job workers ' premises. If there is nc
substantial change in the product then the goods cleared from the job workers premises will remain
the ‘said goods’ which is subsequently sold by the principal. However, we observed that the
adjudicating authority has not properly verified the nature of activity carried out by the principal thai
whether such activity brought a substantial change in the product so that the identity of the product is
changed. This a vital issued to be verified before going to the conclusion that whether the geods
manufactured and cleared by job worker and the same was sold by the principal falls under the ters
of ‘said goods; then only the obligation of Rule 104(ii) can be decided. We aie, therefore, of the view
that the matter needs 10 be re-considered by the adjudicating authority. Therefore, we set aside ihe
’impugned order and remand the matter to the adjudicating authority for deciding the matter afresh.
4] the issnes are kept open. Needless to say that the respondent mgay be given sufficient opportunity
edaiial hearing before de-nove udjudicaring of the entire matter. The appeals are disposed of by
Nnand to the adjudicating authority.”

ﬂ/ . Page 5 of -
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£ 2 From the perusal of the above order of Tribunal, it is evident that the matter
hs been remanded back to the adjudicating authority to verify a vital issue before

making any conclusions. The vital issue, as per the observation of the Hon’ble

T 1buna1 was to verify the nature of activity carrled out by the pr1nc1pa1

r-anufacturer and whether such activity brought a substantial change in the
p oduct so that the identity of the product is changed. The adjudicating authority,
tiough correctly forrtlulated the issue to be decided at paragraph 23 oif the
iranpugned order, has failéd to Vei'if}r the same in a proper Way and has not given
a1y findings in this regard on the lame excuse that the appellant did not place any
naterial before him. The adjudicating authority has made the following observation

-

a’ paragraph 24.1 of the order:

“24.1 1 find that it is the contention of the said claimants that the principal had carried out activities

like affixing of brand name, polishing, putting up screws which rendered the goods marketable and'

therefore, the goods cleared by them didn 't remain the 'said goods’ as cleared by the job-workers. I
find it pertinent to mention that the claimanis have based their contention on the point that the
processes undertaken by the principal were necessary to make the said goods marketable, however,
they didn’t place before nie any material to show thal the said processes brought about any substantial
changes in the product to give it a different or a new identity. I find that even'though certain activities
have been carried out by the principal on the goods cleared by the job-workers, it has not been shown
that the goods have experienced.any such change to give them a distinct identity. There is nothing

before me to establish that the goods cleared by the job workers and that sold by the principal from

kis premises sere different. Thus the goods cleared by the principal after carrymg out the said
processes would contlnue to remain the ‘said goods’ as cleared by the jOb workers...

7. From the above observatlons, it is evident that the adjudicating authority has
n:;t taken serious efforts to follow the direction contained in the order of Hon’ble
T ibunal, where it is categorically mentioned that this a vital issue to be verified
k--fore making any conclusion. The adjudzcatlng authorlty ought to have taken

incere efforts to verlfy the activities cameci out by thé pr1n01pal manufacturer by

ciiling for the details from the appellants and also from the principal manufacturer

before deciding the issue. The adjudicating authority appears to have presumed’ .

tl at it was for the appellants to prove that the identity of the goods has changed
a d the goods no longer remained the same goods. The adjudicating authority

scems to be oblivious of the cardinal principle of jurisprudence that the one who

a.leges has to prove. In the present case since the adjudicéting authority from the

revenue department has made allegation to cast tax obligation on the appellant,
ti & onus to prove the allegation was on the department. Even the Tribunal had
s;-=cifically directed so, but the adjudicating authority has simply brushed aside
his responsibility. As the appellants have detailed out the process carried by the
p incipal manufacturer, it was duty of the adjudicating authority to verify the same
a d d analyse the effect of thesc processes on identity and valuation of the goods.

A1y process which has effect on valuation of the goods changes identity of the
g:-ods. The unpolished goods cleared from the premises of job worker cannot be
si:id to be the same goods as tho&e sold from pr1nc1pa1 manufacturer’s premises

a ter pohshmg, brandmg and pdckmg with screws and other accessories.
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: O"b‘vi‘éusly, these” processes will have an effect of increasing value of 1;hese goods.
‘Therefore this subsequent. value of goods sold from principal manufacturer°
premises cannot be adopted for valuation of goods cleared from job worke1
premises for the purpose of assessment of tax or duty. It appears that the
| adjudicating authority had nothing to contradict the claims of the eppellants
'regardlng process carried out subsequent to clearance from the premises and prior
to- being sold out from the premises of the principal manufacturers, despite an
opportumty and direction having been given by the Hon’ble Tribunal Due to thisg
reason the adjudicating authority has tried to shift the responsibility to the
appellant by stating that the appellant did not produce any material evidence before
him to show that the said processes brought about any substantial ch anges in the
product. It is clear that the adjudicating authority while -accepting the processes -
carried out and effect/ change brought in the products is only short of being
_ .convinced about these changes being substantial changes. As the jadjudicating
‘ authority appears predetermined to negate the claims of the appellant without any
verification at his end, it would not be in the fineness of things if the matter is
repeatedly remanded back to the adjudicating authority. As the claim of the
appellaﬁt regarding subsequent processes carried out 'by the principa‘l
manufacturer is not disputed by the départment, it stands out that the goods no

‘Jonger remained “the same goods” and I hold so.
8. In view of above, I set aside the impugned order and allow the appeal.

o sl Ry g @ i anfe ot Fiuer SuRiad adid & T o ¢ |
AN 9,  The _appeai filed by the Appellant is disposed off as above.
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