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e appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 E))( &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order %?xsspd by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty afone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; )
1) amount of erroneous Cenvat Credit taken;
ii1) amount tglayable under Rule 6 of the Cenvat Credit Rules
_- provided further that the provisions of this Section shall not a pll¥ o the stay aRplication and appeals
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V2/69/RAJ/2022

e ST /ORDER-IN-APPEAL

M/s Kich Mamifacturers, New Kailash Society, Yogeshwaf' Main Road, Atika.
Dhebar Road South, Rajkot-360 002 filed Appeal No. V2/69/RAJ/2022 againist Order-
n-Original No. 02 to‘OS/ 2021-22 dated 08.03.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Division,

Rajkot-1 (heréinafter referred to as ‘adjudicating authority’).

2.1 Brief facts of the case are that Appellant is engaged in, manufacturing or
goods falling under chapter 94 of the central Excise Tariff Act, ‘1985 on job work
basis for M/s Kich Marketing private Limited, now renamed as Kich Architectural
Pvt. Ltd (hefeinafter referred to as the Principal Manufacturer”). The appellant at
the time of clearance of job worked goods paid the duty on ccst constructicr.
method on the principle laid down by the HOn’ble Supreme Court in the case of
Ujagar Prints-1989 (39) ELT.493 i.e raw material cost plus job charges. The goods
were cleared to the pr1n01pa1 manufacturer and the same were sold in open marke
by the pr1nc1pal manufacturer after carrying out certain process such as affixing
the brand name, polishing, putting up screws and such necessary exercise with

manufactured goods and activity of packing.

2.2 The department contended that since the goods manufactured on job wo:k
ba51s by. the appellants were sold by the principal manufacturer, the valuation
under Rule 10A(i) of Central Excise Valuation Rules, 2000, effective from
01,04.2007 shall apply. Accordingly, the duty was found payable on the
transaction value of the principal manufacturer when the goods were sold from the
pre‘misc’s of the principal manufacturer. The appellant paid the differential duty
thereafter and decidéd not to collect the differential duty from the principal
manufacturer. The appellant, thereafter, filed refund claim of differential duty paic
by them fof different periods during Oetober 2007 to April 2016. The refund claims
were rejected by the adjudicating authority. Being aggrieved the appellant fi'ec
appeal before the Commissioner (Appeals), who set aside the order- -in-original ant
remanded the ‘matter back to the adjudicating authority for verification of
correctness of the valuation adopted by the appellant holding that Rule 10A(ii) wil*
not be applicable in the case of appellants, relying upon the judgment in the case
of Advance Surfactants (I) Ltd-2011 (274) ELT.261. |

2.3 Honble Tribunal, vide Final Order No. A/12067-12072/2018 datec
03.10.2018 remanded back the matter to the original ad]udlcatmg authority witk.

i ectlon to verify the nature of act1v1ty carried out by the pr1nc1pal manufacturer

- @/ e




tc be verified before going to the conclusion that whether the goods manufactured
a1. 1 cieared by job worker and sold by the principal manufacturer fell under the

term ‘said goods; then only the obligation of Rule 10A(ii) can be decided.

2. ,In the remand proceeding, the adjudicating authority, vide the impugned

oi:ler, has rejected the refund claims.

.

3. Being aggrieved, the appellant filed the present appeal wherein they, in the

giounds of appeal, contended as undsr:

() The adjudicating authcrity has erred in rejecting refund claims on the
ground as mentioned in paragraph 20 to 29 of the order. The observation
of the adjudicating authority, that the decision of Hon’ble CESTAT,
Ahmedabad in the case of M/s Rolestar Pvt. Ltd as also other decisions
do not appiy, is bad in law and is liable to be set aside.

1) The adjudicating authority has also erred in rejecting the refund claim on
the ground that the provisions of Rule 10A(ii) of the Central Excise
Valuation Rules.ére applicable to the facts of the case and hence the
refund as claimf:d is not allowable. .

(31}  The adjudicating authority has also erred in rejecting refund claim on the

ground that the word ‘said goods’ referred in-Rule 10A(ii) would exclude
the goods if there is change in character of the goods as observed by the -

Hon’ble Tribunal in its order. It is 'settled law that no authority is-

authorized to add or subtract anything in the provisions of the Act and
hence the observation is bad in law and is liable to be set aside. In any
case it is proved beyond doubt that the product as such when removed to

the principle manufacturer was not marketable but after the necessary

process done by the principal manufacturer had become marketable and

hence the pro'visions of Rule 10A (ii} is not applicable and hence the said
observation is liable to be set aside and the refund as claimed is liable to

be sanctioned along with interest.

(1v)

The adjudicating authority has also erred in rejecting refund claim
ignoring the fact that the principal manufacturer after receipt of the goods
undertakes some activity i.e hand polishing, branding and-packing with

standard accessories and hence it is established beyond doubt that the

goods under consideration even after transferring to the principal ©

manufacturer are not sold-in as is\cpndition and hence the provisions of
Rule 10A(ii) of Central Excise Valuation Rules ‘would-not be applicable

and hence applying the formula declared by the Hon’ble Supreme Court

in the case of Ujagar Prints and as clarified by the Hon’ble CESTAT,

Ahmedabad would be applicable and hence the assessable value would
} | ' Page 4 of 7
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RO be raw material cost plus job eharges only end the duty paid in excess of
such valuation would be refundable to the 'appell‘an’t along with interest.

(v The adjudicating authority has also erred in rejecting refund claim on the
facts and circumstances of the case. Since thé refund is not sanctioned

~ Within_ the time prescribed under the law the same is liable to be refunded

~ along with interest at'the applicable rate.

EN

4. Advocate VPares'h Sheth appeared for personal hearing on 11.01.2023 and
reiterated the submissions in the appeal. He submitted that Rule 10A(ii) was
not apglicable in the present case as the goods were removed from vthe

premises of the job worker and returned to the vprincipal manufacturer to carry

out certain processes incidental or ancillary to. manufacturing such as

po.lishing, branding, putting screws and accessories and packing prior to sale
of the goods. Therefore, the 'goods sold by principal manufacturer were nuo!
same as those cleared from appellant’s premises and the sale‘value cannot be
taken for assessment of duty under Rule 10A(ii). He submitted that in this

case value has to be determined under Rule 11 on cost of materials plus job

| work labogr charges basis. In this regard he referred to various case laws relicd

upon by them in the appeal. Based on the same he requested to set aside the

impugned order and allow these appeals.

S. I have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and written as well as oral submniissions made by the
Appellant. The matter to be decided is whether the impugned order rejecting the

refund claim of the appellant is proper and legal.

6.1 I find that, in the first round of litigation, the refund was rejected by the
adjudicating authority, but the said order was set aside by the Commissioner
(Appeals) and the matter was remanded back to the adjudicating authority.
Howef/er, the department filed appeal before CESTAT and Hon’ble Tribunal vide
Final Order No.A/ 12067‘.12072 /2018 dated 03.10.2018 has remanded back the
ma;:ter to the c;riginal adjudi.cating‘ 1_authority with the following

observation/direction.
i “4. ... The only point involved in the present case is that whether the activity carried out by the
principal has changed the nature of goods cleared from the job workers’ premises. If there is ne
substantial change in the product then the goods cleared from the job workers premises will rem2ii:
the ‘said goods’ which is subsequently sold by the principal. However, we observed that the
adjudicating authority has not properly verified the nature of activity carried out by the principal tha!
whether such activity brought a substantial change in the product so that the identity of the product i:
chdnged. This a vital issued to be verified before going to the conclusion that whether the geoods
manufactured and cleared by job worker and the same was sold by the principal falls under the term
of ‘suid goods; then only the obligation of Rule 1 0A(ii) can be decided. We are, therefore, of the view
that the matter needs to be re-considered by the adjudicating authority. Therefore, we set aside the
impugnied order and remand the matter to the adjudicating authority for deciding the matter afresh
All the issues are kept open. Needless to say thal the respondent may be given sufficient opportunity
kpersonal hearing before de-novo adjudicating of the entire matter. The appeals are disposed of hy

& X/ remand to the adjudicating authority. "
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6 . From the perusal of the sbove order cf Tribunal, it is evident that the matter
hi:s been remanded back to the adjudicating authority to verify a vital issue beforg
Eeil ! ing any conclusions. The vital issue, as per the observation of the Hon’ble
"~ bunal, was to verify the nature of actWIty carried out by the principal
1 nufacturer and whether such ‘artlvzty brought a substantial change in the

product so that the identity of the product is changed. The adjudicating authority,

th-ough correctly formulated the issue to be -decided at paragraph 23 of the .

in pugned order, has failed to verify the same in a proper way and has not given
aiy findings in this regard on the lame excuse that the appellant did not place any

miterial before him. The adjudicating authority has made the following observation

‘

at paragraph 24.1 of the order:

*24.1 1 find that it is the contenticr of the said claimznts that the principal had carrizd ouf activities
like affixing of brand name; polishing, putting up screws which rendered the goods mai ketable and
therefore, the goods cleared by them didn 't remair :he ‘said goods’ as cleared by the job- -workers. |
find it pertinent to mention thai ine claimants have based their contention on the point that the
processes undertaken by the principal were necessary to make the said goods marketuble, however,
they didn 't place before me any material to show that the said processes brought about any substantial
changes in the product to give it a Jyj« veni ov o new identity. I find that even though certain activities
‘iiave been carried out by the principai on the goods cleared by the job-workers, it has not been shown
that the goods have experienced any such change to give them a distinct identity. There is nothing
before me to establish that the goods leared by the job workers and that sold by the principal from
his premises sere differeni. Thus the goods cleared by the principal after carrying out the said
processes would continue 1o remain the ‘said goods’ as cleared by the job workers....”"

7. From the above observations, it is evident that the adjudicating authority has

a - “aken serious efforts to follow the direction contained in the order of Hon’ble
T banal, where it is categorically menticned that this a vital issue to be verified
beore making any conclusion. The adjudicating authority ought to have taken

si 1cere efforts to Vérify the activities carried out by the principal manufacturer by

¢ ‘i ng for the details from the appellants and also from the principal manufacturer -

heicre deciding the issue. The adjudica:ing authority appears to have presumed
tl at it was for the appellants tc prove that the identity of the goods has changed
aid the goods no longer.remained the same goods. The adjudicating authority
G 1S 1o be oblivious of the cardir:a! principle of jurisprudence that the one who
aieges has to prove. In the present case since tile adedicatiﬁg authority from the

r¢enue department has made allegation to cast tax obligation on the appellant,

th= onus to prove the allegation was cn the department. Even the Tribunal had -

s:.cifically directed so, but the adjudicating authority has simply brushed aside.

I . responsibility. As the appel]ant< have detailed out the process carrled by the
pr acipal manufacturer, it was duty of the adjudicating authority to verify the same
aid analyse the effect of these processes on identity and valuation of the goods.

A»y process which has effect on valuation of the goods changes identity of the

g. 2ds. The unpolished goods cleared from the premises of job worker cannot be -

s .d to be the same goods as those sold from principal manufacturer’s premises

polishing, branding and packing with screws and other accessaries.
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"’Ololliously, these processes will have an effect of increasing value of these goods.
_ Therefore, this subsequent value of goods sold lrom principal manufacturer’s
premises cannot be’ adopted . for valuation of goods cleared from job worker’s
premises . for the purpose of assessment of tax or duty It appears that the
adJud1cat1ng authority had nothing to contradict the clalms of the appellants
regarding process carried out subsequent to clearance from the premises and pricr
to being sold out from the p}emises of the principal manufacturers, despite an
‘ opportunity and direction having been given by the Hon’ble Tribunal. Due to this
reason the adjudicating authority has tried to shift the responsibility to the
appellant by stating that the appellant did not produce any .material evidence before
-him to show that the said processes brought about any substantial changes in the
product. 'It is clear that the adjudicating authority while accepting the processes
carried out and effect/ change brought in the products is only short of being
convinced about these changes being substantial changes. As the adjudicating
authority appears predetermined to negate the claims of the appellant without any
verification at his end it would not be in the fineness of things if the matter is
repeatedly remanded back to the adjudn:atmg authority. As the claim of the
appellant regardmg subsequent processes carried out by the principal
manufacturer is not dlsputed by the department, it stands out that the goods ne

g longer remained “the same goods” and I hold so.

il

8. In view of above, I set aside the impugned order and allow the appeal.

9 ot g ad B T ardte 1 FgerT Swiw i AR SwIE |
-9, The appeal filed by the Appellant is disposed off as above.
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Central GST (Appeals) SYdd (&rdl'ﬁ)/(:ommlssmner (Appeals)
By R.P.A.D. . Rajkot
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