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“Passed by Shri Shiv Pratap Singh Commigsioner (Appeals), Rajkot.
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Arising put of above mentipned OlO issued by Addxtlonal/Jomt/Deputy/Assxstant Commissioner, Central

Excise/ST / GST, Rajkot / Jamnagar / Gandhldham :

ﬂ‘ﬂﬁﬂf&ﬂﬁ‘ﬂrﬁ T 779 @& yar /Name & Address of the Appellant & Respondent -

M/ s. Gunvantray Laxmidas Kaneriya, A-15, Gold Residency, B/H Hevlock,
Nana Mava Main Road, Dist- Rajkot.
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. Any person aggneved by this Order-in -Appeal may file an appeal to the appropriate authority in the followmgway
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Aj g_fal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Semce Tax A_ppellate Tribunal of West Block No. 2 R.K. Puram, New

Delhi in all matters relatmg to classification and valuatio:
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,To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhau ah
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e appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For-ST.7 as
prescribed under Rule 9 (2) &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
6f Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order %:a;sed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appeliate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on paalyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, ., N .
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

i1) amount of erroneous Cenvat Credit taken; .

ii1) amount t-pl;ayable under Rule 6 of the Cenvat Credit Rules .

- provided further that the provisions of this Section shall not apply to the stay aRplicauon and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision apglication lies to the Under Secretary, to the Government of India, Revision gpplication Ur{.li;c‘, Minis
of Finance, artment of Revenue, 4th Floor, Jcev%n D‘et_“:x Building, Parliament Street, New Delhi-11000
ngeruSec%osrb IS)F of the CEA 1944 in respect of the followinig case, governed by first proviso to sub-section (1}
of Section- ibid: -
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om one warehouse to anotf:er during the course of processing of the goods in a warchouse or in storage
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 ORDER IN APPEAL

This appeal has been filed by Assistant Commissioner, Central G5T Division-Il,

* Rajkot against Order-in-Original No.22/AC/NS/2021-22 dated 23.12.2021 (hereinafter

, referred to as the ‘impugned order’) passed by the Assistant Commissioner, Central

= GST Division-ll, Rajkot (hereinafter referred to as the adjudicating authority in

g respéctfb_f’M/s Gunvantray l_.axmidas Kaneriya, A-15, Gold Resid_ency, B/h Hevlock,
¥ Nana Mava Road, Rajkot (hereinaftér referred to as the ‘respondent’).’

2. Bﬁefly stated the facts of the case are that a show cause notice was issued to
‘the respondent on the basis of data provided by the Income tax department
‘ demandihg service tax of Rs.1,81,275/- on the income of Rs.12,08,500/- shown in the -
. ihcome tax return for the Financial Year 2016-17. The adjudicatihg authority, after
considering the explanation given by the respondent, dropped the proceedings by the

: . | impugned order. '

'3,.‘ The Principal Commissioner of CGST, Rajkot has reviewed the impugned order
under Section 84 (2) of the Finance Act, 1994 and accordingly the department has
:f_i,leg:l'. the present appeal on the following grounds:

~i. The adjudicating authority has not properly examined the facts of the case as well as
- statutory provisions contained in the Finance Act relating to ‘Construction of Residential
- Complex Service’. o : . R
ii. The service provided by the respondent appears to be covered under the category of
" ‘Manpower Recruitment or Supply Agency Service’. The respondent has provided ‘labour
service’ to their service recipient i.e M/s Royal Construction. It is also an admitted fact
that the Respondent received an amount of Rs.3,60,000/- for construction of single
residential unit for which there was no written agreement with the owner of the land; that
v they received payment in cash only in various instalments as per the progress of
: . " construction works. | ' . : ‘
' jii. -~ The adjudicating authority has erred in defining the service provided by the
respondent in the exempted category of ‘Construction of Residential Complex Service’ in
terms of Mega Exemption Notification No.25/2012-ST dated 20.06.2012. With effect from
 01.07.2012, all services, other than those mentioried in the Negative List are taxable and
so it is no longer mandatory to classify each service provided by the service provider. in
view of the same, it appears that the adjudicating authority has failed to observe that the
service provided by the respondent is taxable service in terms of Section 66B of the
Finance Act, 1994. ' : .
iv. . The services received by the respondent would be covered under the service tax
category of ‘manpower ‘recruitment or supply agency’ and respondent is liable to pay
 service tax of Rs.31,275/- on the service provided by him on the income to the tune of
Rs.2,08,500/- i.e, the amount exceeds the small service provider exemption limit of
Rs.10,00,000/-. ,
4, - Shri R.C. Prasad, consultant appeared for personal hearing on 12.01.2023 and
“handed over a paper book with authorization from the respondent and other
documents with written submissions. He submitted that the dispute pertained to levy
: ice tax of Rs.31,275/- on the services rendered. He submitted that the matter
to construction of a single residential unit for which the respondent has
¥ bill for payment. The department has filed appeal alleging the same to be
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manpower supply merely because respondent has not produced a written agreement
for the work. He submitted that it is a common practice that such small works are
based on oral contracts and payment is made in cash. Therefore, he requested to set

aside the order-in-original and allow the appeal.
5. In the written submission, the respondent submitted that: -

i. It is an established principle that the facts and allegations which have not been
mentioned in the show cause notice should not be taken as a new ground in the
memorandum of appeal. This is as good as travelling beyond the scope of show cause
notice. The respondent relied upon the cases of M.K.R. Frozen Food Export-1998 (103)
ELT.383 (Tri) and Swastik Coaters Pvt Ltd-1999 (107) ELT.533 (Tri).

ii. The respondent submitted that the show cause notice was not issued on any allegation or
investigation, but only on the basis of details shared by the Income Tax Department Out
of total income of Rs.12,08,500/-, the respondent received Rs.3,60,000/- from single
residential unit work which was exempted and remaining amount of Rs.8,48,500/- was
below the basis taxable limit of service tax. As there was no other allegation, there was
no chance or requirement to submit any more explanations.

iii. Respondent submitted that though this was not an allegation in the show cause notice
and the ground of levy of service tax on the basis of Section 66E(f) of the Finance Act,
1994, the services of construction, erection, commissioning or installation of original
works pertaining to a single residential unit are exempted from payment of service tax by
virtue of entry No.14(b) of Notification No.25/2012-ST dated 20.06.2012.

iv. The respondent submitted that the adjudicating authority who had examined the
documents had mentioned in the impugned order that the respondent had provided
service of ‘construction, erection, commissioning or installation or original works
pertaining to a single residential unit’. On the other hand, at the filing appeal
department has not examined this aspect and without giving any cogent evidence has
held that the services are liable to service tax. The respondent submitted copy of invoice
showing construction service for residential unit.

-v. The respondent submitted that the appellant department has failed to note that there is
a difference between ‘labour service’ and ‘labour (manpower) supply’ service. If
employing manpower for providing any service is to be taken as ‘manpower recruitment

or supply agency’ then for providing any services some workforce/ manpower is required .

and then all the cases would be treated as ‘manpower recruitment or supply agency
service’. The respondent relied upon a catena of decisions in this regard.

vi. The respondent submitted that show cause notice was issued on the basis of information
and details filed by the respondent with income Tax department. There was nothing to
withhold the information and there was no suppression and as such the show cause notice

_ is time barred.
vii. The respondent submitted that where there was no allegatlon of any malafide intention
to evade payment of tax, there is no justification for imposition of penalty.

6. | have carefully gone through the facts of the case on record and the
submissions made by the department in grounds of appeal. | have also gone through
the submissions made by the respondent in writing as well as those made orally at the
time of hearing. The moot question to be answered in the present appeal is whether
the adjudicating authority was correct in dropping the proceeding initiated against
the respondent. ' ’

7. In this regard, | find that the show cause notice was issued on the basis of data
received from the Income tax department without making any investigation as to
e income shown in the income tax returns was towards consideration
“$\e respondent for any taxable service provided by him. The adjudicating
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authority, -after considering ,the submission made by the respondent, has concluded
“that the respondent has received income of Rs.3,60,000/- from construction of single

residential unit which is exempted as per clause 14(b) of Notification No.25/2012-ST
“and after deducting the said amount, the aggregate value of taxable service provided
~ during the year 2016-17 was less than the threshold of exernption under Notification
 No.33/2012-ST.

- 74 ‘While challenging the said finding of the adjudicating authority in the present
appeal, the department has not adduced any evidence in support of their claim that
~the ‘sevrvice provided by the respondent is ‘manpower supply service’ and not
‘construction service’. In the grounds of appeal it is contended that the respondent
“has provided labour service to their service recipient M/s Royal Construction and it
" appears to be purely labour service provided by the respondent falling under the
- definition of ‘manpower recruitment or supply agency’ service. On the other hand,
the respondent submitted that there is a difference between ‘labour service’ and
‘tabour (manpower) supply’ service. | incline to agree with the contention of the

| “respondent in this regard because as per the definition given under Section 65(68) of

. the Finance Act, 1994, ‘manpower recruitment or supply agency’ means any
- oomniercial- concern engaged in providing any service, directly or indirectly, in any
‘manne'r for recruitment of supply of manpower, temporarily or otherwise, to a client.
+ In the present case, the respondent has engaged labour for himself and net provided
any manpower to another person. The department has not adduced any evidence to

prove the contrary.

7.2 Therefore, | do not find any reason to interfere in the finding of the
- adjudicating authonty that the respondent has received rncome of Rs.3,60,000/- from
construction of smgle resrdentlal unit which is exempted as per clause 14(b) of
Notification No.25/2012-5T.

8. In view of the above findings, | uphold the impugned order and reject the
appeal filed by the department.

Wﬁa | Attested ' | ﬂl%j/’-‘ At

(SHIV PRATAP SINGH)
Superint ndar\t Commissioner(Appeals)

Central GST (Appeals )

By R.P.A.D.
To,
M/s Gunvantray Laxmidas Kaneriya, fﬂ@ﬁ oIS agar BARaT
A-15, Gold Residency, | T-15 Ties WHSH,
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