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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commlssmner, Central
. Excise/ST / GST, Ra]kot/Jamnagar/ Gandhidham : -

v afiawateaRiErE = i O gar / Name & Address of the Ap'pellant & Respondent :-

', M/ s. Rajkot Nagrik Sahkari Bank Ltd, Arvindbhai Maniar Nagarlk Sevalay, 150
,'R.lng Road, Nr Raiya Circle, Rajkot 360005.
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e appeal under sub section (QJAand tS%A) of the section 86 the Finance Act 1994, shall be fled in For ST.7 as

prescribed under Rule 9 @&9( ) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order

of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of 'whicg shall be a certified copy)

and copy of the order passed bge the Commissioner. authorizing the Assistant Commissioner ‘or Deputly
' Commissioner of Central Excise/ Service Tax to file the appqal before the Appellate Tribunal. .
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For an appeal to be filed befare the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also *
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an & peal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penaity alone 1s in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, , -
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; .
if) amount of erroneous Cenvat Credit taken; .
iiy) amount payable under Rule 6 of the Cenvat Credit Rules
_- provided further that the provisions of this Section ghall not gpll¥ to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. :
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A revision apBlication lies to the Under Secretary, to the Government of India, Revision Atl;pplication Unit, Minis
of Finance, Department of Revenue 4th Floor, Jeevan Deep Building, Parl ament Street; New Delhi-11000 ’
under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-section (1)
of Section-35B ibid: . . . .
. w1 ¥ Pl ¥ W i, gt et ﬁﬂﬁﬁl’(? ¥ IR %Wﬁ*z‘«gm o FTCEr A1 R
] , wmwé—gm WW%MWQ [T HEROF | AT & TAEHT %Wmmﬁ
WA g § Wi Ll A/ e

or from one use to another dunng the course of processing o the goods in a warehouse or in storage
whether in a factory or in a warehouse

(i) 'm%ﬁwmmﬁ g e s R or s Y T ¢ 0y et R 4 g (R¥) F R A,

In case of an lostof §gods, w tg‘e the loss occurs in tra{nsit from, a factory to a warehouse or to another factory
?are ouse,

I f rebat r‘"emrih)r i palis A rted t untry or territory outside India of 0 (cisable
n case o1 ré € O u of excise on goods 0] 0 any coun or te: O: ou e India of on excis
i % 24 f th% good?&hlc H rg '

material used in the manufacture o are exported to'any country or territory outside India.. )

i) uf SeTE e w7 WA g e e b ,mmwﬁmmﬁﬁmm | B
o In case of goods expor‘zg outside Indiiam;(xport to Nepal or Bhutan, withoutk pa{yment of duty. . 3
(iv) . * IEEA T ¥ forg st st Wdle T aftfagw @ & agd & & ofT A sy 1
%) tqr(?gﬂm«wz),ggeﬁmms tm%m%mqt%m it §

g/

Cedto}an duty allowed to be utilized towards ent of excise duty on final products under th isions
ot! th}s Act 0):' thcty Rulcg‘ fna e t‘f.lcx_'e under sucg 01; er 18 ]igssed by &e%omémnssgner‘b\ppeals ron 3 g.(f)t‘é?,l%ﬂg
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. A

v) st 21 TRT W dear EA-8 3, ot i Il gea (ﬂ;ﬂ};‘)ﬁw 2001, ¥ 9% 3 il

o & G0 % 3 %iﬁ mtrﬂi % qq ﬂraangmég_( { oty %»ﬂ ?m&r .

IJATE [F 1944 #I € 35-EE § 7@ #Y agradt & 9 & A I TR-6 derar o srft

i .

e ab/ove aEPlication shail be Fade in d\g)licatc in Form No. EA-8 as specified under Rgle, 9 of Central Excisec .

eals) Rules, 2001 within months ffom the date on wh}ch e order 803§ht to be :Pple ed against is

unicated and shall be accom ed by two copies each of the DIO and Ordeér-In-Appeal. It sshou1 also be

accompanied by a coj Challan evidencing payment of prescribed fee as prescribéd under Section 35-EE

e 1
of CEA, 1944, under Major Head of Account.
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The rcv{sion application shall be atflcompanied by F fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 10007— where the amount involved is more than Rupees One Lac.
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ORDER IN APPEAL

1 M/s Ra]kot Nagrik Sahkari Bank Ltd Rajkot (hereinafter referred to as the

appellant) has filed appeal No. V2/9IRa]/2022 against Order-in-Original No.
141/ST/2020 21 passed by the Assistant - Commissroner, Central GST, Rajkot-I
(herelnafter referred to as the adjudicating authority).

. Facts of the case in brief are that the appellant has filed refund of Rs. 8,70,686/-

paid towards service tax, interest and penalty confirmed on the service of locker
rent charges CESTAT by ijts Order No. A/11892/2019 dated 17. 09.2019 has set
asrde the demand of service tax on locker rent charges. The appellant, later,
reduced the refund claim to Rs 8,53,114/-. The adjudicating authority, though
sanctioned the refund claim filed by the appellant, ordered the “amount of
Rs.8,53,114/- to be credited to the Consumer Welfare Fund on the premise that
the appellant has failed to prove that they have not passed on the incidence of

such tax to its customers.

. Being aggrieved, the appellant filed the appeal wherein they, inter alia, contended |

that the adjudicating authority has grievously erred in refusing the grant the refund

“due to the appellant and to appreciate the true import of the submissions made by

the appellant.

.Chartered Accountant, ‘Gaurang Sanghvi appeared for personal hearing on

12. 01 2023 and handed over a paper book consisting of additional’ written
submissions and “other ‘relevant documents.. He reiterated the submissions
contalned therein and those in ‘the appeal. He' submitted that the locker rent was
collected prior to levy of service tax and the service tax was not collected prior to
or after levy of service tax from the customers in respect of this locker rent. The
adjudicating authority has sanctioned the refund on merits but credited to
Consumer Welfare Fund merely because in their Profit and Loss account the refund
recelvable was not shown as contingent liability due to which adjudicating
authonty presumed that the refund amount could possibly be passed on to the

. consumers mdirectly by factormg in the cost of services. He submitted that this is
not possible in case of nationallzed banks and co-operative banks since the cost of

servrces are regulated by Reserve Bank of India He further submltted that about
half of the refund amount was towards the penalty and interest paid by the
appellant and there was no possibility to pass it on to the customers. In view of
above, he requested to set aside the order-in-original and grant the refund to the

appellant

5. In the _additiOnal written submissions submitted at the time of personal hearing,

the appellant, inter alia, submitted that: -

' a. The appellant never collected service tax from its customers as the locker rent was
——wllected by the appellant in advance prior to the date from which locker rent was brought

the service ambit. The appellant submitted that second limb of sub-section (1) to
Iop 118 of Central Excise Act, 1944 refers to passing on the incidence of tax burden to
ther person. Provisions of Excise Act, 1944 were applicable to tangible products




. The appellant submitted that the adjudicating authority has presumed that the incidence
has been recovered from the customers based on the solitary aspect that the appellant has
debited the said tax in its profit and loss account. The appellant contended that the
presumption made by the adjudicating authority is a mere empty statement in as much as
to pass on the said incidence to its customers, the appellant would have to adjust the
charges on its loans or interest it would pay on its ‘deposits, which is not possible. The
appellant submitted that considering the nature of the business of the appellant it wogld
be impossible to pass on the said burden to any other person-and the appellant can only
recover the same from the very person to whom the said levy pertains to. '

. The appellant submitted that they have produced certificate of statutory auditors and also
the affidavit of the CFO during the course of adjudication proceedings, but the same have
been brushed aside by the adjudicating authority. When on facts it has not collected the
said tax from its customers, the onus shifts to the adjudicating authority to bring on record
as to how such incidence has been passed on by the appellant.

. The appellant submitted that the adjudicating authority has failed to appreciate that the
debit if claimed as an allowable expense, upon receipt of refund would .be brought to tax
as income of the appellant. As such, the contention of the adjudicating authority travels
beyond the judicial parameters of Section 11B of the Central Excise Act, 1944,

. The appellant submitted that the cardinal principle that needs to be considered is that in.

the case of appellant being a bank, how can it pass on the burden of the tax, interest and
penalty to another person. As far as appellant is concerned, interest income and income
from trading in government securities does not even fall within the ambit of service tax.

. As regards what would tantamourit to be an indirect transfer is concerned, the appellant
submitted that Hon'ble Supreme Court in the case of Solar Pesticides Pvt Ltd held that
indirect paying the burden of duty would arise when such duty is added to the price of the
finished goods which are then sold to a customer. In the case of appellant, it is not legally
possible to do so in as much as the entire pricing of its various services is fixed and
determined by way of a policy which is notified and informed to every customer.

. | have carefully gone through the facts of the case on record and the submissions

made by the appellant. The only question to be answered in the present appeal is
whether the adjudicating authority was correct in deciding that the appellant has
passed on the incidence of tax burden to any person because the amount has been
debited to the Profit and Loss account as expenditure by the appellant.

. As per facts on record, the appellant had paid the service tax, interest and pénalty
consequent to raising demand from them. The amount of tax, interest and penalty
so paid were claimed as expenditure in their profit and loss account. The
adjudicating authority, in the impugned order, has observed that once the said
amount has been shown on the expenditure side in Profit and Loss account, the
incidence of tax stands recovered indireétly from their customers. He further
observed that once the amount is debited to Profit and Loss accoynt and the
benefit under Income Tax Act claimed, staké on refund of service tax paid gets
lsur(Endered and accordingly refund uhder_Section 11B of the Central Excise Act,
1944 read with Section 93 of Finante Act, 1994 wouldn’t lie. The adjudicating
authority, thus, made a presumption that once the amount is debited to profit and
loss account, the incidence to tax stands recovered from their customers. Per

contra, the appellant contended that in case of banking service, it is not passible

to pass on the incidence to tax burden to its customers unless it is charged directly - -

om the customers as the locker rent charge is regulated by Reserve Bank of India

N

the service tax was levied on the said service;;ét a later date. The appellant
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also argued that the provrsrons of Section 11B(2) of Central Excise Act, 1944 is
applicable ‘to tangible goods only. ,

8. In this regard, | f|nd that the appellant has not directly collected or recovered any
amount separately from the customers towards service tax, interest and penalty
paid in respect of the locker charges. There is although a deeming fiction that any
incidence of tax is passed on to the customers/ consumers unless proved otherwise, .
there is no stipulation in the Fmance Act, 1994 or in the Central Excise Act, 1944
which provides that once an amount is debited to expenditure in the Profit and
Loss account the. inc1dence of tax stands recovered from the customers. In the
present case, | observe, the appellant had produced certificate from Chartered
Accountant Shri Viren L. Kothari, HJP & Co, Chartered Accountants and affidavit of

~ Chief Financial Officer of the appellant to the effect that the bank has not passed
on the incidence of tax to its- customers at any later date. The “adjudicating |
authority, however, did not consider the sard certificates while deciding the issue.
When the” appellant had discharged the burden of proving that they have not
passed on the burden of tax to any other person, the adjudicating authority should

have’ accepted ‘the same unless contrary proved by him. Merely because the
_appellant deblted the amount of tax, interest and penalty paid by them in the
"expenditure side of Profit and Loss account, it does not prove that the appellant
~ had passed on the incidence to the customers. Debiting the amount in expenditure
side of profit and loss account only makes it clear that the appellant had born the
incidence of tax on himself. As pointed out by the appellant, it would not be
posmble to pass on the burden to other customers of the bank and they can only
recover the same from very person to whom the’ levy of tax pertains to. The
appellant is not a manufacturer of goods so as the expenses incurred get absorbed
in the costing of goods manufactured and are recovered from the buyers. The
appellant is a provider of banking services and the amount claimed as refund was
paid by the appellant on making demand by the department by issue of show cause
notice. The certificate of Chartered Accountant produced by the appellant before
adjudicatmg authority proved that the mcidence of tax has not been passed on to
any other person and the adjudicating authority has not proved it wrong by
adducing any tangible evidence or any valid reason. Therefore, | hold that the
, impugned order to credit the sanctioned amount to Consumer Welfare Fund is not
sustainable. '

9. 1n view of the above, | allow the appeal and order to refund the amount of

Rs 8,53,114/- to the appellant. ' o

e/ Attested. /m/
- 0 if‘lﬁ'\;'> '
W (SHIV PRATAP SINGH)
Commissioner (Appeals)

Superintendent
Central GST (Appeals)
Rajkot




By R.P.A.D:

To,

M/s Rajkot Nagrik Sahkari Bank Ltd,
Nagrik Bhavan No.1, Dhebar bhai Road,
Rajkot

A, |
AR o TRE et 46

gfafafd .- , .
1) T AR, TR T AT HC T FET IR L, T 8, SEASTETE HT ST

2) T S, T T AT F T T I L, TAHE AT, TTHE B AATH
HHATE gq) ‘

IR 4 A, 1, 2R A, AW

-

“aisnze g XN~ -

®




