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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.

| ST/ HH AYH/ ITTYH/ WETAF AYTH, Fra1q TR oo/ FATHY A TR, TWHIE / SITHATT / e grer Suferfeng
T sraer & giora: / ;

Arising out of above mentioned OIO issued by AddmonaI/Jomt/Deputy/Assnstant Commissioner, Central Excise/ST /

( ST Rajkot / Jamnagar / Gandhidham:
rferai&yaaTdl 7 AT U 7T /Name & Address of theAppellant&Respondent :-

ipulbhai Durlabhjibhai Patel At Lathidad ,, Botad, Gujarat, Mob.NO. 9662540096 -~

e aﬁsr(wﬁmﬁmﬁaﬁ%wﬁﬁﬁﬂﬁﬁaaﬁ%ﬁ W!W%mmmﬁmﬁll
appeal to &e appropriate a?ggi)nty in the follo%,vmg way.

T S TS e U JATHRT ety At & wiq srfter, Fwig Seare e afgtaaw 1944#ﬁam35B%maqa
a%w 1994 it g1 86 %mmﬁmmﬁmvﬁﬁzu

peal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
f the Finance Act, 1994 an appeal lies to: -

O HEATHA & GEACET T WA HAT 9o, T Ieqre @maﬁ?ﬁww@wﬁﬁmm FEE =AF 7 2, AT
X, 7% faeet, 1 Y St =Re =

e special bench of Customs, Excise & Service Tax Appellate Tnbunal of West Block No. 2, R.K. Puram, New Delhi

4n all matters relating to classification and valuation.

BT TieaE 1(a)ammm%mmwmmm%—mmw@mmw(m)
afzrm et fifer,, ot oo, agamht o= smrat sewemEre- adooziiﬁrﬁaﬁﬁaﬁqu

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 2nd Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in’case of appeals other than as mentioned in para- 1(a) above
ATATIEFT & qHer Srfier Tega F & oI Feq I o srften)Raarat, 2001 F w6 ¥ sl Feifa fro o
EA 3ﬁmmﬁﬁmmm@|mﬁwﬁwqw ¥ 9T, gl IS it gt | sqrer it 7 S ST Tar
, TUC 5 |T@ T IqH FA,5 AT@ TIC 7 50 1@ €9C % 39ar 50 1@ w90 & qfvT a‘rmr 1,000/~ =9¥, 5,000/ &3
10000/ t‘ﬁtmﬁuﬁaw # it gew 70 Ruifa g w1 gEm, Wwﬁ%ﬁtw@mﬁ‘@m%w
sﬁ?ﬂ%ff%?«t»‘@ﬁr 5 I TR T@ifhg 39 9 IRT AT ST SR | qE i s , & T I 9rET
Fafea srfrefta =mafaror it arar Ruq § | = ey (' §E) %ﬁmaﬁﬂ-ﬁ%ﬁm 00/- & T it

eﬁﬁwm@?rrv

The ap ElPeal to the Appellate ’I‘nbunal shall be ﬁled in quadruphcate in form EA-3 / as prescribed under Rule 6 of
Centr Exmse (A %%e ) Ru es d shall be accompanied against one which at least should be accompanied
y a fee of Rs 10,000/- where amount o dutydemand /interest/penalty/refund is Upto-5
ac., 5 Lac to 50 'Lac and above 0 Lac res ec vely in the form of crossed bank draft in avour of Asst. Registrar of
ranch o any nominated public sector ank of Xlace where the bench of any nominated % ublic sector bank of
E_he pfl}aace gro e;e the bench’of the Tribunal is situated. Application made for grant of stay shall be accompanied by a
ee of Rs

'mﬁvﬁuwmﬁmvr%mm e srfarff, 1994 it ey 86(1) ¥ siavta Aama FAawarht, 1994, %ﬁwgn)%ﬁ FRuffea

g S.T.- 5ﬁwuﬁﬁﬁﬁmﬁﬁ@mmﬁwaﬁw%ﬁﬁmﬁwngﬁuﬁmﬁmaﬁ(am‘tﬁqmsﬁ
ST gt ATRT) S A & 9 § F9 ww i) F qrw, S 4T F qhv =T fi aﬁtmwmmsammm

5mmm§0ﬁm» smarso m‘em%aﬁmgeﬁmﬂ 1,000/- W& 5,000/- mv‘rmmwoow gy
mgﬁ m mmﬁqm s@ﬁwwgamw%qmw U

enmﬁwﬁnwm%sr(éa?ét) F g s ET‘!TSOO/— maﬁrﬁu‘fﬁawwm@m

The appeal under sub scchon (1) of Section 86 of the Finance Act, 1994 to the A}fpellate Trlbunal Shall be filed in
quadruplicate in Form .T.5 grescnbed under Rule 9(1) of th erv1ce ax Rules, and Shall be
accompanied by a y_ of the or er appealed against (one of wh1ch all be_ certified c py and should be
accompamed by a fees of Rs. 1000/- where the amount of service tax & mterest demanded & Penalty levied of Rs.

Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than
ve lakhs but not exceedin Lakhs Rs.10,000/- where the amount of service tax &. interest demanded &

ench of nominated Public Sector ank of the
e for grant of stay shall be accompanied by a fee o

QE.

P%gces where the bench of Tribunal is situated. / Application
s

this Order-in-Appeal may file.

levied is more than %aes in th form of crossed bank draft in favour of the Assistant Registrar-
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fae afafAaw, 1994 it a7 86 F Iu-arEl (2) UH (24) F stawia 7o 7w s, Farw Aawarh, 1994, ¥ ﬁawS(Z)&q?
9(2A) ¥ Ted Rt w77 S.T.-7 F Ft 1 7t Ut I8F 41T AY, FA1T IeN o FAT A (Ffier), I IS 9o qT
o smer & wfat gww F (I F v IR e g iiRw) #I YT FTT TG AL ATAT IUTYH, FH1T IeAE o/
AT, T AT =TT At raET o wy F A 3 arer ander £ 5l oft arr # werw w0 Enft )/ ,
The appeal under sub section é2% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT 5, FHT IS Lo TF FAThT AT Frferenor (FRe) F i afiet ¥ gme § ITE 7 AT 1944 F¥ gy
35T ¥ seta, ST i Aty aftfizw, 1994 it gy 83 ¥ siofa Jamse &1 oft awp £ 75 , 50 sm2er ¥ ¥ s siRvwoor #

Ffe L AT ITATE LEH/AAT FT A F 10 TTera (10%), 51 7 U Htaw Fanfa &, av suhar, o Faer gt faka &, &1
AT T AT, Ferd B 5w A ¥ siqetq s B S At s R A ot aw w0E ww d s A dn
FHT IATE 75 T FATH F QI “HAT g 7¢ 57 7 ey anfer
(i) grer 11 <t % siefa &
(i) e ST ¥ #fF 7 Ty wir
(i) Awae T Famasht % e 6 F smita 3g @

- Ferd 7g & 78 4 ¥y Gy (60 2) qfRfRaw 2014 F ariw § o B afisr wiRer F awe Reameds
o 3rft ue srfier it Ay At g/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, :
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D; :
i1) amount of erroneous Cenvat Credit taken;
ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules ¢
- provided further that the provisions of this Section shall not ?—gplg_ to the stay aRplication and appeals
e Financ

pending before any appellate authority prior to the commencement of e (No.2) Act, 2014.
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Revision application to Government of India: - :

TH AR B GARUAT = RA{oEa Al §, F Ie 4o A09w,1994 $i & 35EE F Taquiqs F daiasiaT g,

AT TR, (AL araes $Fr8, By ey, oo R, St 4R, sftaw $ wam, g9 w1, 75 f=f-110001, # fFar
ST = E Tl .

A revision /aFlppljcation lies to the Under Secret: to the Government of India, Revision Application Unit,
Mlmshiy of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: :

vﬁm%%ﬁﬁgﬂw%mﬁ, i Gl ﬁr@w?%ﬁgrt F ITEWT Ul = RIAERS
et o AE Ww%m S R mw’m@m%m ﬁ%mmﬁtﬁ
ST g § AT ¥ 9 5 H/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

T ¥ ATgx et Ty am & A fata w2 @ w0 F Rt § v 57 9w ) a8 1 I o o § ge (REe) ¥ ame
ST 9T & arge eft Ty ar &= Rata fr wfr &/ :

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

Tf IeqTE §Io FT A U &7 9Ra ¥ A, ﬁmw;}?mﬁmﬁuh%mw I
In ca(se ollgaoods expor?eg outside India export to Nepal or Bhutan, wit.houta pe/\yment of duty.

?&a\ ITTE F JATEA 5 + F fore it S8t e < afafaw vd sa% RS wraamt F aga a6 7 § o 0 e

W(&fﬁﬁ)%mgaﬁgﬁﬁg,l% #t amr 109 F grRT ﬁv%maww%wma%ﬁqga%q
/

gge%dlit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

mmﬁammmEAﬁﬁ,ﬁﬁﬁwmw(wﬁ)ﬁwﬂaﬁgopl,%mg%mﬁﬁﬁga,m
JTRT F FATT %3% Rt ¥ T TR | ST AR T T G ARA T I 9w ¥ &7 wiAT wer it S ArRw) avw
& F=0T IR F , 1944 #t a1 35-EE ¥ gd Fuifa ge i sraraft F a1ew ¥ 9 1 TR-6 $it 9 gy ft st

=1 %Ql

The ab/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be ngealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.

¥ #¥ Frarrft $i st
%ﬁ@m@mﬁﬂ?mzow-mﬁ% ST ST A HeTw T T AT T AT G AT
1000 -/ T T 37 ST

The revision ag lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

Tf2 Tg e § 7% g9 A AT & 4T 7 % U g I . oy s TR s F
ﬁ%@m@mﬁ%%%@%ﬁ%ﬂmﬁwmmmg / Ingfiaisgjeq
if the order covers various umbers of order- in Originai, fee for each O.I.0. should be paid in_the aforesai
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one ap;%hcatlon to the
Cent'fral Govt. As'the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each. .

TATHNET qrd 9oF A@HEEH, 1975, F agget-1 § aqaR 99 a9 Ud |FF g ft 9 o Ruifa 6.50 97 &
RIRIEDS fefere wmm |

One co;%i;f application or O.1.O. as the case may be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,; 1975, as amended.

mw,ﬁwm?qﬁmmmﬂw(mﬁﬁ) fRawraft, 1982 # aftta vF s daffaa st #r
gftafag F0 ara RFet 1 i ft s st By smar ) / 4 :
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

waﬁﬁamﬁiﬁgg f@vm%mmﬁwﬁaﬁrﬂiﬁwm%mmﬁmﬁwm
Www_cec.%ov.m

orate, detailed and latest grovisions relating to filing of appeal to the higher appellate authority, the
pellant may refer to the Departmental website www.c ec.gov.in.
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Appeal No: GAPPL/COM/STP/2092/2022
s : :

;e 3meRr / ORDER-IN-APPEAL ::
M/s. Vipulbhai Durlabhajibhai Patel, Lathidad (hereinafter referred to as

({3

ppellant”) has. filed the present Appeal against Order-in-Original No.

© 847/SERVICE TAX/ DEMAND/2021-XZZ dated 23.03.2022 (hereinaffer referred to as

pugned order’) passed by the Assistant Commissioner, Central GST Division,

Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

The facts of the case, in brief, are that the Income Tax Department
S ;ired the third pdrty information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 14.08.2020 was issued
ppysically as well as through email, by the Jurisdictional Range Superintendent
r:lquesting the Appellant to provide information/documents viz. copies of I.T.
Returns, Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax
Returns, Annual Bank Statement,'Contracts/ Agreements entered with the
persons to whom services provided etc. for the Financiél year 2014-15 to 2017-18

(Upto June-2017). However, no reply was received from the Appellant.

In absence of data/information, a show cause notice dated 25.08.2020
as issued to the Appellant demanding Service Tax including cess to the tune of~ -
5. 2,53,961/- under Section 73(1) of the Act by ilnvdking extended peridd of 5
years alongwith interest under Section 75 of the Act. It was also proposed to
pose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon
1e Appellant. ; ‘

~+

ju The above Show Cause Notice was adjudicated by the adjudicating
thority vide the impugned order confirming Service Tax demand of Rs.
2,53,961/- under Section 73(1) along with interest _under Section 75 of the Act

nd imposing penalty of Rs. 2,53,961/- under Section 78 and peﬁalty of Rs.
,000/- each under Section 77(1)(a), 77(2) and_ 77(1)(c) of the Act.

Being aggrieved, the Appellant has preferred the present appeal on the
round that the Adjudicating Authority, while passing the impugned order,
ignored the plea raised by them during the course of personal hearing before_ ‘
im. The Adjudicating Authority has not considered reply and submission made v

them and not properly appreciated various facts and law in itsﬂbroper
rspective and has not passed speaking order. In any case the gross receipt is
emed to be inclusive of Service Tax. They are providing labour supply to the
:'ihning & pressing unit (ABC Cotspin Pvt. Ltd.) and as per Sr. No.30(ii)(a) of
otification No. 25/2012-Service Tax dated 20.06.2012, their activity is exempt

rom Service Tax.

Personal hearing in the matter was held on 14.03.2023. CA VYicky Kheraj

peared for personal hearing and submitted that the appellant provided service

W Page 3 of 5
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. by way of loading, unloading, packing of cotton, ginned or baled to ABC Cotspin
Pvt. Ltd., as reflected in Form 26AS. The same is exempt from Service Tax vide
entry Sr. No. 40 of mega exemption Notification No. 25/2012-Service Tax dated
20.06.2012. He has submitted ITR, Form 26AS, balance sheet, profit & loss
account etc. in this regard. Therefore, he requested to set aside the impugned

order.

/s | have carefully gone through the case records, Show Cause Notice,
impugned order and appeal memorandum filed by the Appellant. The issue to be
decided in the case on hand is whether the activity carried out by the Appellant

is liable to Service Tax or not.

8. | find that the lower Adjudicating Authority in an ex-parte order found
that in the ITR for the year 2014-15 of the Appellant, shared by the Income Tax
Department, the Appellant had provided services of Rs. 20,54,700/- and Service
 Tax including cesses of Rs. 2,53,961/- was not paid by the Appellant. It is the
claim of the Appellant that they vide their letter dated 27.02.2022 has
submitted their written submission which has been acknowledged by the
Adjudicating Authority at Para 5 of the impugned order but passed the impugned

order without considering the same.

9. It is the contention of the Appellant that they are engaged in labour work
activity to ABC Cotspin Pvt. Ltd. It is on record that the Appellant provided
labour work service to a private limited company who deducted TDS under
Section. 194C of the Income Tax Act, 1961 which is for payment to contractor/
sub-contractor. The Appellate whole income has been received from one and
only company as named above. The Appellant earned labour contract income
and has also incurred expenditure towards labour expenses as reflected in their
~ profit & loss account. It is the contention of the Appellgnt that they provided
service by way of loading, unloading, packing of cotton, ginned or baled to ABC
Cotspin Pvt. Ltd., as reflected in Form 26AS, which is exempted by way of Sr.
No. 40 of Notification No. 25/2012-Service Tax dated 20.06.2012, which is re-

produced below for reference:

“40. Services by way of loading, unloading, packing, storage or warehousing of

rice, cotton, ginned or baled;”

On plain reading of the above provisions of Notification No. 25/2012-5ervice Tax
dated 20.06.2012, it is clear that there is force in the arguments advanced by
the Appellant and accordingly, | hold that they are eligible for exemption as

enumerated above.

10. In view of above, | set aside the impugned order and allow the appeal
filed by the Appellant.
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11.  The appeal filed by Appellant is disposed off as above.
gafaa/ Attested ' -

- (Rra ware RAg)/(Shiv Pratap Singh)
IR, &9, AT/ R. S.BORI CHQW:FH’ (3rdYer)/Commissioner (Appeals)
gdigs ] Super ant
By R.P.A.D & , THAHIE
CGST Appeals, Rajkot
Tp, , qar#,
A/s. Vipulbhai Durtabhajibhai : : _
ggtel, At: Lathidad-364710 A PN SIS Jo O
| AMd1Es-364710 1 -
fafeifa ;-
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