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Date of Order: Jeageys | TN 05.04.2023
Date of issue:
ft fra warw Rig, smyes (srfiew), Terehre g TiRa /
Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot. :
T AT AT/ YT AR/ ITTYTH/ TETAT YT, Hratd ITE o/ ATHYAE] TEHATHT, Tohie / SITHaee / aiefrem g Sueferfad
| ST g sy & gior: / .
l Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /
' GST, Rajkot / Jamnagar / Gandhidham:
T sfieai&ufdardt 1 A Td 9aT /Name & Address of theAppellant&Respondent :-
Rambhai Nongabhai Sanga At- Undavi, Via- Sihor, Post- Nesda, Bhavnagér—364240
=9 smee(Erdte) & =i S8 =fn fefate o § STfRETE / STiRreRTer % wwer Afier araT FT wHar g/
. Any erson : agﬁll'ieved_ e this Order-in-Appeal may file
an appeal to 51(: appropriate authority in the following way. .
@) AT o | Fea1d IUTE Yoo UG QAT AT —ATATTECr & Wi o7, Fmia STTs o iaAae ,1944 it oy 35B F siwiq

(B)

1994 #t 41T 86 ¥ sradta Ruferfem swrg Y o et & 1/

Atppéal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: - :

Ffferor geaia & grafa avft s fiT g, T SeTeT e UF Aara arfiey [t £ fAdw i, 3 =@itw 7 2, @
Fe T, 7% fReelt, Fr it st =R v

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation. .

IuiE TR=E 1(a) ¥ aamg g arfielt & sremar Qv wsft o @A oo, Fhw IeE g T A9 afief s (@6
afer & e, BT 9, TguTe 947 qurat JguararE- 340 0 3 L@ Y ST WRY 1/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd Floor, Bhaumali

. Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above -

| WW%WWWm%mWW'ngﬁmﬁwﬁ?ﬁ, 2001, ¥ fRaw 6 ¥ siavia FaifRa g
| 9T EA-3 #Y 9= yfadt ¥ 5 e amr aRu ) s A A v uw

& AT, STET I<TE e HY WA ST Y 7Y A7 AT T/
AT, YT 5 TG T ITF FH,5 ATG FIC AT 50 ATG T g A9AT 50 1@ ¢ A F(AF g ar #A« 1,000/~ wGF, 5,000/~ FA
gt 10,000/- w4 F1 Ryl smr g it aft daw #40  Fuife goF 1 gram, g&@fta srfsita = i oamar F agas
TREEr F 7 & fdl ft ardfims & hmﬁ@%ﬁmm%ma@mﬁﬁawww,ﬁﬁww
ﬁ%aﬁqgﬂwﬁﬁmmﬁwﬁQmmglwaﬁﬂ(éaﬁt)%ﬁmaﬂ%ﬁ-‘ﬁ%m 00/- 7T &1 Fuifa
SIeh STHT FHTAT §HIT 1/

The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise ({\%%eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied
by a fee of Rs. 1,000/~ Rs.SOOOé-, Rs.10,000/- where amount of dutydemand/ terg:stt[ penaltyt/refund is upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of

ranch of any nominated public sector bank of the place where the bench of any nominated %ubhc sector bank of
t1;he l}lﬁce ‘5”(1;1676 the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a
ee of Rs. /-

srfiefiar =t & ey srfte, faer srfRrfRae, 1994 $i e 86(1) ¥ siavia Fame Rawardt, 1994, F faw 9(1) ¥ aga fuffa
999 S.T.-5 # 9 afqat & &t 91 aft v 39+ 97 O smer F f@Aeg anfie f vt Y, swhy i qrr & dorw w3 (77 ¥ wF 9
IO it ATRY) i T/ & 7 & F7 TF WA F 1, Tgr A B qhr sqrst it 7T S ST T4 ST, 5 AT 4T 69
FH,5 1@ T9C AT 50 mm%a'eﬁwwso AT T0 & JfAF § A wwer 1,000/~ FF, 5,000/~ T war 10,000/~ FAX w1

&t 9f3 "o w0 Ruifa ST, | =TT %WW% T faedy sft
ﬁﬁwmm%@ﬁahg&mﬁmm m?ﬁm ,Qgﬂﬁwsﬂm '@wrm%qugrwﬂa
FT qrraT R § 1| T amaer (V= 3ER) F A smaeA-u= % @y 500/- €9 FT Retia e ST wET 5T |/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as 8rescr1bed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order appealed against (one of which shall be_certified copy) and = should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of Rs:
S Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s. more than
five lakhs but not exceeding Rs. F Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
enalty levied is more than%ﬁ:g I s rupees, in the form of crossed bank draft in favour of the Assistant Registrar
the ‘bench of nominated Public Sector of the place where the bench of Tribunal is situated. / Application

> h
made for grant of stay shall be accompanied by a fee of Rs.500/-.
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. : : o :
@ forer sfafaw, 1994 7 amr 86 i Iw-aTrSH (2) W (24) F st o Y ot arfier, e Frgwaeh, 1994, ¥ fraw 9(2) w,
9(2A) ¥ Fga Fuifia w9 S.T.-7 & Fit ST FHIT TF IHF AT A, FrA1T IS o AT IYH (A fier), F=ita Seqre ok aer
arfd sreer it gfaat dow F(ITH § T 907 gwriorg S 1fdw) iR ST e HErES g 9AT SUTERh, FET e I/
HATHT, T AHATY ATATTAFTON T ATAZT T HTT A1 (Faer < qrof aeer F wiw off @ F gy weh geft ) /
The appeal under sub section AZ%Aand (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2& & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the ag%eal before the Appellate Tribunal.
(i) T 97, FATT IR o T FATHT AT T () ¥ wiiat arfredt i IR F AAAET 1944 F ey
35U F ara, St it fa=ity srfdfAaw, 1994 i arar 83 F sienta Fare Fr +ft wry 1 7€ , 7w swewr F 9 sefrefy wrfdror
o Ffier FIA THT IS LEH/AAT F A F 10 wfdera (10%), st 7iwT wa siar faarfea &, av sgafsm, se e smiar farfea &,
ST AT ST, F9q 3 59 T % siata s o S et safa 3w i 39 F30E w90 & wfeE T 8
FET ITE o T3 FATH & a7 g e g5 7 e anfier §
(i) grer 11 3 & siqsta & :
(id) e ST B AT T TG Al
(iii) Y s Fgmmast & a9 6 ¥ siafa 37 &
- 93 78 & T T & wraww G (8@ 2) sfefRaw 2014 % s & o ot ardiefir sfasrdt & awer i
T 3fT e e & AL AR g/ , .
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken; £
ii1) amount tS)}aalyable under Rule 6 of the Cenvat Credit Rules s
- provided further that the provisions of this Section shall not %gplg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Rct, 2014.

© T LT AL S :
Revision application to Government of India: . = ’

= e Hi et araen ¥, Tl same o+ afafRaw,1994 $i arr 35EE F Faqaiq ¥ safaea< af¥a,

AT FLHIT, AL e $H18, fa wamerg, aore v, =hft dfve, sfram §v waw, 99 9, a8 ’Reh-110001, i GFr

SITAT =T [EQ |

A revision /%pph'cation lies to the Under Secr(-:t:au'%,1 to the Government of India, Revision Application Unit,

Ministry of Finance, Départment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-

section (1) of Section-35B ibid:

; ATt 3 faeft ¥ qTHS | S Rl %@ﬁmug%%m %W%aﬁ’gm Bl RIAETS
(i) ] @;@R:é?%%;‘ﬁt ﬁ%g%,m TR T8 ‘mmgm%m ﬁ%ﬁm%ﬁ
T AT & qHAT |
In cagg of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

» or from one warehouse to another during the course of processing of the goods in.a warehouse or in storage
whether in a factory or in a warehouse

(i) AT & aTg et g It & w1 At w2 ) e Rt # wae 57 wre o7 w8 T 0T 9ane g ¥ ge (REe) F v
ST ST & arg} T Ty I & v fAgta i i/ : .

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

(i) uﬁmtﬂamw T W % STeY, AT 4T = 71 gt T ma g/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

(iv) WW%W e F fore oY =gt e <w afefRaw ve w5 RS et F aga w6 78 @ oK T s
e (3rfier) %mgam (7 2),1998 i & 109 %m&aﬁﬁmmmwmmﬁ%m
T #1/
Cregdit of any duty allowed to be utilized towards pgymcnt of excise duty on final products under the provisions
of this Act or the Rules made there under such order is ;iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. g

(v) U e Y 2 wiagt g dear EA-8 ¥, 5 Y 30 Searen o (anften)amrast, 2001, ¥ faw 9 ¥ siwdia AR 2 =
TXET F FAGIT F 3 HIG F ST FF AT QT | IIUTH AT 5 G T AT T A areer Fi I qagt daq it A1 A0 600
& F=T IR 7F , 1944 #t g1 35-EE ¥ qgq Ruifia o $t st & ameg ¥ d 92 TR-6 Fit 9T dww ¥ st
QI@QI
The ab/ove aplplication shall be made in duﬁ}_)licate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be gPpealed agamst is
communicated and shall be accompanied by two_copies each of the OIO and Order-In-Apge . Tt should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.

(vi) TALET W%mﬁg@%aﬁuf&a &t srEraEt i st I :
gl "o W TF 9@ mmw@ﬂgmzoo/-wwm ST 3 AR Fora T OF T ©99 § SATET & A7 9
1000 -/ =T SFTaTe favaT st
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang %s. 1000/- where the amount involved is more than Rupees One Lac.

(D) Ife T A F FE T AL FT GHEL & T o7 % fo[u g T .8 g s TR e F e
ﬁ%@qﬁmﬂgaﬂ%g%wﬂ% ms;%wvr m!m%uazgmﬁ@wﬁﬁmm, &l/lncasg_g
,if the order covers various umbers of order- in Original, fee for each O.I.O. should be paid in ] e 'aforesaid
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one ap}%hcatmn to the
Cenﬁral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

(E) TR AT o datEw, 1975, F aggl-l F HER 49 aed ud ®e e ft 9 o feifia 6.50 wF &
T g fefae = 'Q;HI |
One copﬁf application or O. (6 as the case may be, and the order of the adjudicatinglauthority shall bear a
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.

(F) mw,ﬁtm.?@mmwmﬁww(m%ﬁr) frgamaelt, 1982 # aftia wd swr "gaffua wmet &1
gienfera wT arer Ay i $i7 it e srehfa T smar &) / T .
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

Q) 37 sdiefa ﬁmmﬁwmﬁmam,ﬁwammmtm,wﬁmﬁﬁwﬁum
www.cbec.gov.in T @ §%d & | ¥ e : : :

For the ela%orate detailed and latest {)rowswns relatm%to filing of appeal to the higher appellate authority, the

appellant may refer to the Departmental website www.cbec.gov.in. %

ﬁ -
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;;arcﬂaarr%.szr::
:: ORDER-IN-APPEAL ::

M/s. Rambhai Nonghabhai Sanga, at Undavi, Via Sihor, Post Nesda,
gvnagar, Gujarat 364240(hereinafter referred to as “Appellant”) has filed

present Appeal against Order-in-OriginaI (Q10) . Na.  239/SERVICE

,‘TAX/DEMAND/ZOZZ—ZB dated 24.05.2022 (hereinafter referred to as

‘impugned order’) passed by the Assistant Commissioner, Central iGST,

Divjsion- Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’)'.

fThe facts of the case, in brief, are that the Income Tax Department

: prowded data/ details of various Income Tax payers, who in their Income Tax

‘of

Returns for financial year 2014-15 declared to have earned income by

Se
as
do

an

Ta

providing services classified under various service sectors. The Income Tax
Department also provided data of Form 26AS showing details of total amount
pa 7
19

ea

id/ credited under Section 194C, 194H, 1941 & 194] of the Income Tax Act,
61 in respect of various persons which depicted that such persons had

nned income from providing services like contract, commission or brokerage,

‘renting of movable/ immovable property, Technical or Professional service.etc.
Th

¢ said data also contained the details of the Appellant who had not obtained
rvice Tax Registration under the Finance Act, 1994> (hereinafter referred to
‘the Act’). The jurisdictional Superintendent called for the information/
<:urnents from appellant. No reply/ response was received from the appellant

(ﬂ th‘e Service Tax was determined on the basis of data/ details provided by

the Income Tax department and culminated into Show Cause Notice dated
— . :
113/08.2020 invoking extended period of 5 years proposing to demand Service

x of Rs. 5,15,352/-, including all cesses under Section 73(1) of the Finance

Aci 1994 (herelnafter referred to as ‘the Act’) with interest under Section 75

the Act, and proposmg to |mpose penalty under Section 77(1)(a), 7782); 17/

(1)(c) and Sectlon 78 of the Act.

The adjudicating authority Vlde the impugned order confirmed Service Tax
mand of Rs. 5,15,352/- under Section 73(1) invoking extended period of 5
ars along with interest under Section 75 of the Act. The adjudicating
thority-imposed penalties of Rs. 5,000/- each under Section 77(1)(a) and
ction 77(2) of the Act. The penalty of Rs. 5,15,352/- was also imposed upon
Appellant under Section 78 of the Act.

The Appellant has preferred the present appeal on 24.08.2022 on various

bunds mainly as stated below:

adjudicating authority has erred in confirming demand of Rs. 5,15,352/- under

> Seetion 73(1) of the Act, erred in not allowing the benefit of Notification No. 30/2012

20.06.2012, erred in demand of interest u/s 75 of the Act, erred in demanding

/ty u/s 77(1)(a), 77(2) and 78 of the Act Z' :
/'ﬁ/ Page 3 of 5
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9 Personal hearing in the matter held on 30.03.2023 was attended by Shri
Bhavesh Purohit, Advocate (authorised by appellant). He submitted that
appellant is an individuél transporter who is transporting water for M/s Excel
Corporation Care Ltd using his own 2 trucks without issuing any consignment
notes. The service by appellant is covered under Section 66D i.e. negative list.
He submitted copy of Income Tax Return, Form 26AS, Balance Shéet, Profit &

Loss account, Ledger, etc., and requested to set aside the Order-In-Original.

6. Appellant, vide submissions in the application dated 24.08.2022 for
condonation of delay, has submitted that Order-In-Original dated 24.05.2022
was received by them on 16.06.2022 and delay in filing of appeal occurred
since appellant had applied for allotment of non-assessee code for payment of A
pre deposit. As such appellant requested to condone delay in filing appeal.
Further, appellant submitted that they have provided service of transportation

by road and it is covered in under Negative list of services under Section 66D

of the Act. Service Tax is not leviable on their service, being falling under
negative list. Therefore, requested to set aside the impugned order and allow

the ‘appeal.

7 As the Appellant has filed appeal with condonation of delay, I would first
like to examine first whether the delay, if any, is condonable and whether the
appeal can be admitted. Date of communication of the decision or order appeal
against is shown as 16.06.2022 and appeal filed by the appellant is received
by this office on 24.08.2022. As per provision of relevant rules, appeal shou!d
have been filed within stipulated time limit i.e. two months from the date of ¢
communication i.e. on 16.08.2022 (15.08.2022 being closed holiday). Appeal :
is filed by the appellant on 24.08.2022, i.e. late by 7 days. Looking to the e
ground advanced by.the Appellant, I condone the delay of 7 days.

8. I have carefully examined the show cause notice, impugned order, appeal

' memorandum, written submission and documents submitted .vide additional
submission of the Appellant. The issue to be decided in the present appeal is
whether amount reflected in data of Income Tax in respect of appellant is ‘
taxable or otherwise. Due to absence of defence reply, submission and °
supporting documents; adjudicating authority was left with. no way but to
decide the issue on the basis of available records and thus considering the
amount appearing in Income Tax réturn of the appellant as taxable and
confirmed the demand of Service Tax of Rs. 5,15,352/- With interest ani

penalties.

";w 9‘.\ The appellant has submitted that ‘he is an individual transporter who is
- tt:arTSportlng water for M/s Excel Corporatlon Care Ltd using his own 2 trucks

A oL " issuing any consngnment notes. Going through the contention of the -

/ﬁ‘y PagE4 of 5 . ‘ ‘
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appellant that service provided by them is falling under (p)(i) of Section 66D of

_the Act, relevant portion of sub section of Section 66D of the Act is reproduced

under:

"SECTION 66D. Negative list of services.— ,

The negative list shall comprise of the following services, namely: —
(a)

(b)

(p) services by way of transportation of goods—
(i) by road except the services of—
(A) a goods transportation agency; or .
B) a courier agency;
ES ]

(iii) by inland waterways; "

The appellant has submitted copy of Income Tax Return, Form 26AS,

Baia hce Sheet, Profit & Loss account, Ledger, etc. On perusal of the same I find

that

the appellant being a person providing service by way of transportation of

goods by road, is covered under the negative list and is not liable to pay Service

Tax.

11,

As such, I hold that demand of service tax is not sustainable.

In view of the above, I set aside the impugned order, dropping the entire

demgnd, interest and all the penalties therein and allow the appeal filed by the

Appellant.

12, Frefrereha SR st ot 175 STt shi FHugrT i qiish & foham TaT € |

2. The appeal filed by Appellant is disposed off as above. ;
geania / Attested
: ,&Ngygﬁ o ’é%éiié
e (Rra waru i)
e (Shiv Pratap Singh)
w3, St/ R.S.BORICHA
R /& ri \ndunt ST (GIdlil)
3 o e ar @ wdred, @i Commissioner (Appeals)
‘_B_LR.P.A.D. & ,,,;_;T t&.u"._}‘.; ,vib, e%a_,kot
To, qard,
M/s. Rambhai Nonghabhai Sanga, @° I\HTE FETHE I, Ivswdl, arar RER,
at Undavi, Via Sihor, Post Nesda,  mRe — 3931, HIGTR TORId 364240 |
Bhavnagar, Gujarat 364240. : .
ufgferfd .-
1)| g oMmgEd, o] T 9aT I Ud FEN SAR LS, ﬂﬁﬂﬁ &4, JgHeEE B
SHBRI 8|
2)

3T, HRIQH'ﬁm'aW'miaﬁﬁqxﬁmz Yed, HITTR AT, WETR )
amﬁmﬂ%ql
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