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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.
T Wm/mm/m/mm WmﬂalmmwﬁzlwlmﬁW|mm
ST g s & gior: /
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_ [Any 81 aggl this Order-in-Appeal may file
an appeal to the appropnate authority in the followmg way.
A AT TE JATHRT AT =TAThaTor & Fh srdier, It Ioe (o AT™aw 1944 $7 87 35B F siqia ua
(A) % 1994 41 8reT 86 ¥ st R g 1 T e 1/
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
o the Finance Act, 1994 an appeal lies to: -
(1) mﬁamrwm%wﬁuawmiﬁwm WWQ@@WWW#%&W% JE =H 7 2, A
e qaw, 7% fReelY, oY it st =R )/
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R. K. Puram, New Delhi
! in all matters relating to classification and valuation.
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(iif) ardtefty =raTfATor % waer orfier weqa 4 F g w0 Searg g (enften)Rammash, 2001, ¥ Raw 6 ¥ svia Ruifa e o
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# g7 TR stet @efig srfiefr Wﬁsm%ﬁnmw&w(ﬁsﬁﬁ)%ﬁqmw%w 00/- &qT %1 fAetRa
sja ST FTAT '@m I
af)eal to the Appellate Tribunal shall be filed in quadruphcate in form EA-3 / as prescribed under Rule 6 of
Centr Exc1se ({\%%eal) Rules, 2001 and shall be accompame against one which at least should be accompanie
by a fee of Rs. 5000 é Rs.10,000 é where amount o utydemand/mterest penalty/refund is upto S
Lac., 5 Lac to 0’Lac and above 50 Lac respectivel y in the form of crossed bank draft in favour of Asst. Registrar of
| branch of any nominated public sector bank o é)lace where the bench of nominated % ublic sector bank of
the place where the bench of the Tribunal is 51tuate Application made for gran of stay shall be accompanied by a
— fee of Rs. 500/- ¢
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The appeal under sub secuon 1) of Section 86 of the Finance Act, 1994 to the Appellate Tnbunal Shall be filed in
| uadr%%hcate in Form S. 3 ( ) grescnbed under  Rule 9(1) of the Semce ax Rules, 94, and Shall be
| accompanied by a_ cop er appealed against (one of which sh be _certified copy) and = should be
accompamcd by a fees of Rs 1000 /- where the amount of service tax & mterest demanded & Penalty levied of Rs.
Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than
ﬁve allakhls budt not excet%d.m Rs. LF Lakhs, Rs. 1t(1)1 O?O /- there th(ei gglxﬁ\{lnt o{ sertyxce taxft}{.l_1 m&{erelssttgginl%gdgg 3
vied is more than s rupees, in the form of crosse in favour of the Ass
peltlhet%etx:lc norrfmated Public Sector Bank of the Place where the bench of Tribunal is situated. / Apphgclatmn
de for grant of stay shall be accompanied by a fee o
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" accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescri

faw srfafias, 1994 1 ar 86 i IT-uTS (2) UF (24) ¥ siawia o ¥ Wt arfiw, FareT Frgwaret, 1994, ¥ faw 9(2) wd
9(2A) ¥ agd fAuifa wo=r S.T.-7 # it o1 w¥wft U3 SaF a7 s, F=T I [oF A9aT Ag (i), Fha Ieamg 0o arer
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HATHT, T AT ATATIAFI T AAZT T FTA 7 G &9 qred Arger ¥ wfe oft ey & doryy v anft |/ ’

The apgeal under sub section é2£ and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.Z as
prescribed under Rule 9 (21)5 & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of ordgr
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by th¢e Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Agpellate Tribunal.

HHT g, Fralg IATE [ U FaTa< TdTerg e (JRe) F i srdiet & qroer IS o ARTaE 1944 ¥ gy
35T F Hatq, it it faxig afafagw, 1994 £t ur 83 F sianta AT Fr off AR it 7 &, 70 Iy F 9 srfiefw wrfdswoor #
et LI THT IATE LEH/AAT F AT F 10 TRara (10%), ST 717 va qHiA Fanfed &, qv qavaw, sra Faer sufar Bafda §,
AT AT ST, Ferd 6 T AT F siasta S ok o areft s 3 afr sw aE wnw d sRw .
‘ FET ITTE Lo TF AATH F S /AT g 10 0o & Fry amfier €

(i) g 11 < F sienta & .

(i) e AT Y A TE THG Y

(iii) Frae 5T RgwTaedt % Raw 6 F safa g @&

- Fora 78 & 5 ara ¥ wraww facfig (60 2) afafaw 2014 % s & oF ot anfiefte wifsrd 3 gy Remeefis

T 379t qE srfter Y SR A BT/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on paaf/meqt of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
=l amount of erroneous Cenvat Credit taken;
(iny) amount Tglzalyable under Rule 6 of the Cenvat Credit Rules
_- provided further that the provisions of-this Section shall not ?Eplg to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Xct, 2014.

:
Revision appgication to Government of India:
TH SR AT ALIGOATHT (A TET AHAT A, FEHT AT o AAAEw,1994 i =1 35EE ¥ TI0ILHF F Saqaiasra< qia,
AT GGHR, OG0 Aaed a8, @ #arew, e fawm, 9w, sftaw o waw, @9 arf, 7€ [{Reft-110001, =1 GFar
ST =7 E Tl .
A revision /%pplication lies to the Under Secret; to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Dethi-

11000 EE
section {1) of Section-35B ibid:

et ¥ Fedt ¥ Frat #, St T e fmm?am %W%eﬁ'q:m S T fe
HETL AT & HAT | . ;
In cagg of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

T & S8 et Tg a1 &7 F1 [Fafa :2 @ 7 F Af{wio # g3 7 719 ) 996 7€ 3509 390R F F g2 (REe) & 7 4,
ST W ¥ A1} et Ty ot & = Rt i/ .

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India.

7fe IeqTe §[oF FT YA BT @47 ARG F AT, AU AT qe™ F A [Hata Gy d)
In case of goods expor?e‘-g outside India export to Iff%pal or Bhutan, withoutg pa/lyment of duty.
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Credit of any duty allowed to be utilized towards pgympnt of excise duty on final products under the provisions
of this Act or the Rules made there under such order is qassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IYTIF e ¥ &7 IIAaT I97 647 EA-8 ¥, ST #i Feig Ieqred e (o) Rammasdt,2001, F fRaw 9 F siviq AfRfe &, =
ST ¥ UG F 3 HIE F St Bt AT AR | SULE AGIT F qT9 G 19T Ve aer Fr &1 wfaam derq it At A1zl /ey
£t ¥t IeaTe e Arafaaw, 1944 €Y &< 35-EE ¥ qga Ruffa qoF ¥ sraraeft F ameg ¥ o) 9w TR-6 ¥ wfa dery $it sireft

[} =
The ab/ove aplplica'don shall be made in d\g_:xlicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rkl es, 2001 within 3 month bom the date on which the order sought to beegP;iet:aled against is

communicated and shall be accompanied by two_copies each of the OIO and Order-In-. pg should also be
6 d under Section 35-

EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or les‘s) an %s. 1000/- where the anl:ount imyolved is more tha41 Rupees One Lac. ¥
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each.
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O f application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a
cg}frtctgepeys?am%pof Rs.6r§50r as.prescribed under Schedule-I in terms of the CouIJt Fee Act,g1975, asthended.

T o%, FT IATR AT fiehr =T (w0 fB3fY) Rawrasft, 1982 # afta ud s @=fPag wwet #i
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, Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise

and Service Appellate Tribunal (Procedure) Rules, 1982.
37 Afiefia ﬁm_mﬁﬁmﬁm,ﬁmmwmmﬁ%m,mwm

www.cbec.gov.in T 3q 3 1 A 2 3 | : :
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.In.

&

under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sutr .

4)




Appeal No: GAPPL/COM/STP/1465/2022
3

:: 3T TR / ORDER-IN-APPEAL ::

¢

M/s. Mahavirsinh Vijaybhai Mori, Bhavnagar (hereinafter referred to as

€

‘Appellant”) has filed the present Appeal against Order-in-Original No.

"1078/SERVICE TAX/DEMAND/2021-22 dated 30.03.2022 (hereinafter referred to

as ‘impugned order’) passed by the Assistant Commissioner, Central GST

Division, Bhavnaga.-1 (hereinafter referred to asj‘adjudicating authority’).

2.  The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 15.07.2020 was issued

)y the Jurisdictional Range Superintendent requesting the Appellant to provide

’nformation/dlocuments' viz. copies of I.T. Returns, Form 26AS, Balance Sheet

,includin_g, P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,

ontracts/ Agreements entered with the persons to whom services provided etc.
or the Financial year 2014-15. However, no reply was received from’the

\ppellant.

3. In absence of data/information, a show cause notice dated 13.08.2020

was issued to the Appellant demanding Service Tax including cess to the tune of
Rs. 16,51,255/- under Section 73(1) of the Act by invoking extended period of 5
years alongwith interest under Section 75 of the Act. It was also proposed to
mpose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon
the Appellant.’

The above Show Cause Notice was adjudicated by the adjudicating
Euthority vide the impugned order confirming Service Tax demand of Rs.
6,51,255/- under Sec‘tion 73(1) along with interest under Section 75 of the Act
iand imposing penalty of Rs. 16,51,255/- under Section 78 and penalty of Rs.
5,000/- each under Section 77(1)(a), 77(2) and 77(1)(c) of the Act.

b. | Being aggrieved, the Appellant has preferred the present appeai on the
ground that vide their letters dated 02.09.2020 and 21.02.2022 before

Adjudicating Authority, they explained that the amount ‘on which Service Tax

was proposed to be charged was received on account of sale of shares/
secLirities in stock market which is outside purview of Service Tax. The
Adjudicating Authority has, despite noting in para 5 of the.impugned order that
the Appellant had made submission to the‘effect that the income was in the
nature of consideration from sale of Securities, not given any findings on the
same. Thus, the impugned order is a non-speaking order is non-est in law.
Neither the Show Cause Notice nor the Order-In-Original has demanded the
Service Tax without nature of service provided by them. As per Sr. No. (e) of

ection 66D of the Act, the trading of goods is covered in the negative list of

J/ ' Page 3 of 6
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services. As per Section 2(50) of the Act, the ‘goods’ has the meaning aSsigned :
to it in clause (7) of Section 2 of the Sale of Goods Act, 1930 (3 of 1930) as per
which ‘goods’ means every kind of movable property other than actionable
claims and money, and includes stock and shares, growing crops, grass, and
things attached to or forming part of the land which are agreed to be served
before sale or under the contract of sale. Accordingly, sale of shares, being
gbods; by them ts not liable to Service Tax. They have also submitted Income
Tax Audit Report before the Adjudicating Authority wherein the nature of
business/ profession is duly declared at 5r. No. 10(a) as Trading and hence the
"demand of Service Tax ordered by the Ad}udicating Authority is contrary to
provisions of Section 66D of the Act. Since the Service Tax is not chargeable
from them, the question of demand of interest and penalties are ab initio void

and liable to be quashed and set aside.

6. Personal hearing in the matter was held on 10.03.2023. Shri Vikas Mehta,
Advocate appeared for personal hearing and reiterated the submissions in the
appeal. He submitted that the appellant was merely trading in shares on his 0w -
behalf and did not provide service to anyone. In the ITR also the acitivty is
shown as trading. The Form 26AS being Nil, the Show Cause Notice was issued
wrongly. Therefore, he requested to set aside the Order-In-Original and to allow

1]

the appeal.

7 | have carefully gone through the case records, Show Cause Notice, '
,impugned order and appeal memorandum filed by the Appellant. The issue to be
decided in the case on hand is whether the activity carried out by the Appellant

is liable to Service Tax or not.

8. | find that the lower Adjudicating Authority in an ex-parte order found
that in the ITR for the year 2014-15 of the Appellant, shared by the Income Tax
Department, the Appellant had prpvided services of Rs. 1,33,59,671/- and
Service Tax including cesses of Rs. 16,51,255/- was not paid By the Appellant.-It

is the claim of the Appellant that they vide their letters dated 02.09.2020 and :
21.02.2022 has submitted their written submission which has been acknoWledged
by the Adjudicating Authority at Para 5 of the impugned order but passed the

impugned order without considering the same.

9. It is the contention of the Appellant that they are engaged in trading of
shares/ securities in stock market which is out of the purview of Service Tax. |
find that the Appellant submitted the copy Audit Report for the financial year
2014-15 (Assessment Year 2015-16) alongwith computation of tetal income,
Trading Account, Profit & Loss Account & Balance Sheet. In column 10(a) of the

Form No. 3CD, there is mention of business as Trading in others sub-sector. In

k‘ j Page 4 of 6
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trading, -profit & loss account there i$ mention of sales & other income,
purchases, direct expenses etc. In schedule-1 capital account, there is mention
of income from dividend. In §éhedule 6 of schedule forming part of fina;wcial
jtatements, there | mention of sales amount for (i) delivery and (ii) non delivery.
Thus, it is on record that the Appellant is engaged in sale purchase of shares/
securities. Further, the trading of goods is falling under Section 66D of the Act.
The stock and shares are goods as per definition of ‘goods’ under Section 2(7) of
the Sale of Goods Act, 1930 which is as under:

“(7) “goods” means every kind of movable property other than actionable
claims and money; and includes stock and shares, growing crops, grass, and

things attached to or forming part of the land which are agreed to be
severed before sale or under the contract of sale;”

10." 1 find that under Section 66B of the Act, service tax shall be levied on the

\galue of all services, other than those service specified in the negative list.

legative'list denotes the list of services on which no service tax is payable under
Lction 66B of the Act. As per Section 66D (e), trading of goods is a service
gpecified under the negative list which is as under:
“SECTION 66D. Negative list of services.— V
The negative list shall comprise of the following services, namely :—
(a)....
(b} ...
) .
(d)....

(e) trading of goods;”

ccordingly, on the activity of trading of goods, no service tax is payable.

j0.1 Section 66B provides that service tax is leviable on all ‘services’ other
‘han the services specified under the negative list. Therefore, for being exigible
o service tax an activity needs to qualify as a service first. The term ‘service’ is
efined under Section 65B (44) which specifically excludes an activity of mere
ransfer of title in goods by way of sale. Thus, the activity of trading which is
erely buying and selling of the goods is not a service. Hence, the question of
‘service tax levy on the same does not arise. Accordingly, even if trading activity
s not specified under the negative list of services, it is not liable to service tax,

s it is not a service.

1. In view of discussions and finding as above, | set aside the impugned order

nd allow the appeal filed by the Appellant.
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12.  rfieedl gRI gol Bt TS Sl T FTeRT STRied e @ fHar Sar € |

12.  The appeal filed by Appellant is disposed off as above. ™.

Wﬁu ; C\ttgoted

hot e
T — (R wara ﬁ!%‘)/(Shlv Pratap Singh)

IYgFT (3rdYer)/Commissioner (Appeals)

IR, 37, @A"”?flﬂﬁﬁﬁﬁA
By RPAD. :
To, o Jar A,

S-S PSS, ERot
M/s. Mahavirsinh Vijaybhai Mori, o ' 4
Above State Bank of India, Buchel, A. FErRTE Fermes A7, T2 3

Bhavnagar- 364 002. 3T 3%’"3? IR, g9, SATHTAT-
364002 |
gfaferfa ;-
1) HET HGFd, a&] Td Jal IR TG Fead 3cUIG Yoh, IR &1, IEAGTG
& SAAHRT el

2) 3gEd, ¥ U4 ¥ I U AT 3cUG Yooh, HIGTIR IR,
HIGAIR &I HaeTF HIAaTe! gl

3) HW IYF, € Ud FaT W UG Feald 3cUTG Yook, HTHFWITEFTWHQIF:F

‘ mﬁmé‘r%gl

4) TETF YA, GE] U6 Yal A U6 HeA IUG Yoch FUS, HGAIN-1
FI AT HRAEET &l

Q_,//Eﬁ' IS TS|
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