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Aippeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
| of the Finance Act, 1994 an appeal lies to: -
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation. '
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2=d Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The agf)eal' to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Central Excise (A%%eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied

by a fee of Rs. 1,000/~ Rs.SOOOé- Rs.10,000/- where amount o dutydemand/mtert;stt[penaltyf/refund is upto 5

Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of
branch of any nominated public sector bank of the &)Iace where the bench of any nominated %ubhc sector bank of
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Thi eal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
qugda}l)l%hc.ate in Form S.T.S( a)s rescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy. of the order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of Rs.
D s or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is. more than
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. copy) and copy of the order passed by the Commissionerauthorizing the
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The apgeal under sub section 62& and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2]2:&._ (2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (AppealsA (one of which shall be a certified

ssistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to & -
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1 amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules -
- provided further that the provisions of this Section shall not zggplbx to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Rct, 2014.
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Revision application to Government of India: : . >
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A revision /%pplicaﬁon lies to the Under Secx‘etanlc_!l to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse :
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In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to"any country or territory outside India.

TfT IeaqTe 9o FT AT U @A W F Ay, A9 av =1 aqrer fRate T &) :
fr:gods exporﬁ:g outside India export to Nepal or Bhutan, withoutg pe/lyment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provision; 5
of this Act or the Rules made there under such order is qassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The ab/ove aplplication shall be made in dnglicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals). Rules, 2001 annthm 3 months from the date on which the order sought to be gf)pealed against is
communicated and shall be accompanied by two_copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.
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+ The revision a %hcaﬁon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an

s. 1000/- where the amount involved is more than Rupees One Lac.

T2 T RN F FE qF A HATIS & T T H & R ST =i 39, %0 & g1 g0
if the order covers various umbers of order- in Original, fee for each O.I.O. should be paid in the aforesai
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one ap;%hcauon to the

Cen}fral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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One cop‘gtﬁof application or O. é as the case may be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.
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afenferd e e Rt $i i oft eam srfda T smar &)/ -

Attention is also invited to the rules coverm& these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. -
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or the elaborate, detailed and latest ?rov:smr;s relatm%to filing of appeal to the higher appellate authority, the
ippellant may refer to the Departmental website www.c ec.gov.1mn. !
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:: IS e / ORDER-IN-APPEAL ::

Shri Dilipkumar Hiralal Govani, Prop. On Dot Courier Services,

Surendranagar (hereinafter referred to as “Appellant”) has filed the present

~ Appeal against Order-in-Original No. 179/AC/NIS/SNR/2022-23 dated 20.12.2022

(hereinafter referred to as ‘impugned order’) ‘passed by the Assistant
Commissioner, Central GST Division, Surendranagar (hereinafter referred to as
‘adjudicating authority’).

The facts }of the case, qin brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial Year 2015-16 of the Appellant. Letters dated 02.05.2019,
23.01.2020, 14.02.2020, 07.07.2020 and 23.09.2020 were issued by the
Jurisdictional Range Superintendent requesting the Appellant to provide

information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet

. |[(including P&L Account), VAT/ Sales Tax ‘Returns, Annual Bank Statement,

Contracts/ Agreements entered with the persons to whom services provided etc.

for the Financial Year 2015-16. However, no reply was received from the

L\ppellant

3. In absence of data/ information, a Show Cause Notice dated 17.12.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
1,65,803/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to

as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed

to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant. !

4.  The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 1,65,803/- under Section 73(1) along with interest under
Section 75 of the Act, irhposed penalty of Rs. 1,65,803/- under Section 78 of the

7 Act, imposed penalty of Rs. 2,000/- each under Section 77(2) of the Act.

b. Being aggrieved, the Appellant has preferred the present appeal on
grbunds that the Appellant is engaged in providing courier services to the tune of
Rs. 4,08,562/- and earned salary income to the tune of Rs. 7,34,900/- For
courier income he has filed Service Tax returns and also paid applicable Service
Tax, whereas for salary income he is not liable to pay Service Tax since the same

is out of Service Tax ambit. He produced copies of S.T.-3 returns for the year

é2015-16. The Show Cause Notice is issued on illogical ground without verifying

f‘the facts. The Acjudicating Authority has not considered the S.T.-3 returns

submitted before him and the submission that they have partly provided taxable

service and party exempted. Since he has not contravened any provisions of

' “Service Tax, he is not liable to Service Tax, interest and various penalties
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imposed by the Adjudicating Authority.

6. Advocate Mitul Kanaiya appeared for personal hearing on 20.03.2023 and |
submitted that the Appellant had salary income and business income of
"commission from courier companies. Howevef, in the ITR, the whole income was
wrongly entered under service head on which Adjudicating Authority has
confirmed demand on ex-parte baéis, without any investigation. They have
submitted a copy of balance sheet, profit & loss account, ITR computation etc.
Since the income of courier agency commission is below the threshold lirhit, he
requested to set aside the Order-In-Original, keeping in view voluntary payment

of Service Tax and filing of S.T.-3 returns by the Appellant.

1. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. The main issue to be decided in the
instant case is whether the service provided by the Appellant is taxable under
Service Tax or otfmerwise. On going through the impugned order, it has been held
by the Adjudicating Authority that the service provided by the Appellant is a
taxable service in absence of information/ documents which were neither
submitted by the Appellant nor they had filed any defense submission. The
Appellant on the other hand has stated that they had filed reply to Show Cause

Notice supported by the documentary evidences.

8. It is the contention of the Appellant that they have earhed courier agency
commission to the tune of Rs. 4,08,562/- and filed Service Tax returns and also
paid the applicable Service Tax On verification of Service Tax returns for th@
period April to September- 2015 and October to March-2016, it is found that the ‘
Appellant is correct in their argument as they have already paid Service Tax on
the taxable value of Rs. 4,08,562/-. On verification of profit & loss éccount,
there is mentiop of salary income to.the tune of Rs. 7,34,900/-. The
Adjudicating Authority in the impugned order has worked out the demand on
taxable value of Rs. '11,43,466/-. If salary of Rs. 7,34,900/- is deducted from
‘this, remaining amount pertains to commission income from courier agency on
which Service Tax is already paid as per S.T.-3 return filed by the Appellant. The
Adjudicating Authority has mischievously not only ignored the reply'/ filed by the
Appellant but also ignored the returns filed by the Appellant which was already

there with the Department. In computation of total income alongwith ITR, there .
is mention of courier commission income and salary income. It is undisputed fact
that Service Tax is not leviable on salary income. Thus, | find force in the

arguments advanced by the Appellant.

9. In view of the above, | set aside the impugned order and allow the appeal

g— 5' ed by the Appellant.
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10.  Sfdiaiddl gRT GO @I T3 Sidie & FueRT SwWied did | fHar Sarg |
10.  The appeal filed by Appellant is disposed off as above.

. gaiaa/ Attested M/
M/ﬁ

(g waa R[g)/ (S/f'nv Pratap Singh),
£itiel BOR'@“‘Q?H (3rdTer)/Commissioner (Appeals)

ntend *P*

Shri Dilipkumar Hiralal Govani, Sy m RTaTe airaTolt, A

rop. On Dot Courier Services, Lt
Bhavani Krupa Chamber, Meena 3Hfer gfe HRAT |fdw, srarel Har Aoy,

Bazar Road, Surendranagar.
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