INATION R (o) A1 Frater, Teg OF FaT TR I
ki 0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE

[ \qedAX i ,

x ! ‘: MARKET IEGIRS W,Gﬁ Q‘H fwaTa/ 2 Floor, GST Bhavan

| ¥ F1€ A1 TT / Race Course Ring Road

TSTh1e / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441142Email: commrappl3-cexamd@nic.in

R R-ARA DIN- 20230464SX000000FC53
’Em_" ﬁ a; m/ A QT / fRe®/Date
: « 0.1.0. No.

GAPPL/COM/STP/3292/2022 L 1T0R 12/10/2022
l Lﬂ‘ﬁ'ﬂ SRS HE@AT(Order-In-Appeal No.):
‘ | BHV-EXCUS-000-APP-119-2023

3T 7 fEie /

Date of Order: 31.03.2023 mﬁzsﬁf“ il 03.04.2023

Y frm war g, smaer (anfiew), oo g o / : !
Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot. : »
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| ‘ Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central. Excise/ST /
GST, Rajkot / Jamnagar / Gandhidham:

) srfterrai &y faraTdy T 719 U4 94T /Name & Address of theAppellant&Respondent :-

-NANGAJIBHAI NARANJI RATHOD 2ND FLOOR, BUSINESS CENTRE, NEAR-CU SHAH MEDICAL
COLLEGE,, DHARANGADHARA ROAD, SURENDRANAGAR, :

i ﬁmﬂ(m%wﬁaﬁﬁ%ﬁvﬁﬁiaﬂ%ﬁ STfRTEt / sflreor ¥ wwer srfier 2T T wwaT 21/
erson e thi -in-
an};ippeal to 8‘16‘ appropriate augor‘ilt(?y in the follo%,ving way. 5 v o e e o

, HHT o T ST o TF AT ity =marteerer F i ardter, 4T Ieame oo Aty 1944 $ g7 35B ¥ st v
‘ @A ﬁﬁagﬁw, 1994 #} <1 86 ¥ sierta R srg 1 o wet & 1/ T =

‘ A}Jpeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -

(i Fftaor geaia & gefoaa aft arrs fiwm o, TR0 S g v far arfisfir =i £ @9 i, 3w st T 2, ae
5 e, 7 Ry, 1 1 ot TR 1/ 3% |

| The special.bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.

” ) mwﬁﬁa1(a)ﬁmmaﬁﬁ*mmﬂw'wwﬁvﬁmgﬁﬁﬁ%mw@mﬁﬁﬁuwfﬁm(ﬁn%z)é?r
afEr aefta fifeer, Bdfta o, agreft wam smmat swmEre- 3¢0 0 ¢ A F St wRT 1/ .

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2»d Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
L wﬁsﬁvwmﬁm%mmwm%ﬁqmmﬂwwgtﬁa)ﬁwmﬁ 2001, ¥ 7w 6 * siwta Rutfa o wr
577 EA-3 #t I it # &t fmr s =1fRw | 599 & w0 F F9 OF 9 F 91, Stgl ST e i /T S £t 71 8 9wy wr
L | AT, TIC 5 TG JT ITY FH,5 ATG TIC I7 50 1@ TIC G A9AT 50 TG T ¥ AF g ar wAeT; 1,000/~ w9A, 5,000/~ TUF
J ot 10,000/~ &9y #1 FRuifa sar o A 9fF g w4 Faifa qoF 31 gram, @afid sefisfia o f aan § ages
o F am & Bl f adfes & F & gy ol Yaifeg 5 3w g B s iR aﬁammw, &% &t 37 qrar
H g7 AR Srgt wafir srfiehy =yrarfawor it amar Raw § 1 & sy (= at€) ¥ WU srdea-u F 9 500/~ 9T &7 gk
[ STHT HEAT g |
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (i\%%eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied
by a fee of Rs. 1,000/- Rs.SOOOé- Rs.l0,000é— where amount of dutydemand/interest/penalty/refund is upto 5
Lac:, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of

‘ X branch of any nominated public sector bank of the (ialace where the bench of any nominated %ublic sector bank of
‘x Rt the place w(l)lgye the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a

- |t fee of Rs. 5

B) | srfiefr =i % wre srfte, B s, 1994 £ ey 86(1) ¥ siata Farat Ramarsft, 1994, ¥ frawr 9(1) ¥ 7aa Ruifa
9% S.T.-5 # 9 wiagt & &t o gt vd 36+ a7 O s F fAeg srfier f woft g, o af oo § g w3 (3% F v wf
| THTIOIT BT ATRY) 3R T7H F 7 & 9 UF YA F qr7, gt g §it 7T 3479 ¥ 77 3T mar 797 JEiEr, eIy 5 9 4T 399
| FW,5 A€ FIT IT 50 WEWSO g ¥ § wfgw § 9 wwer 1,000/~ T, 5,000/~ T AT 10,000/ - FAX FHT

ST 9 i gew %) Rutfa : Wmmmmmﬁ TET % TETIS 0 F ¥ ey sf
8 & A g S éﬂ:gmgm%wm%qr mw,@ﬁmswggw SEIRE)
ety =rmarferor £ arar fRua § 1| = s (R ai€) F P sEe-ay ms%l—mwﬁaf&awmmgwgu

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A]I)_pellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompaniéd by a copy of the order appealed against (one of which shall be_ certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of Rs.
S L s or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s more than
five lakhs but not exceeding Rs. F: Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than s ru%aes in the form of crossed bank draft in favour of the Assistant Registrar
of the bench of nominated Public Sector Bank of the Place where the bench of Tribunal is situated. / Application
made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section 62% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 &s -
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order

of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy

Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
HT O, FET IR LoF TF JATHT A qifareor (Feee) F wia orfiedt F wwet & IqTE o AfTAEH 1944 FiF aT
35TF F siata, ot Y Ay sfafaw, 1994 #i e 83 ¥ saeta FaTHT F1 A wE A 7€ §, 7@ s F iR srefrefra s &
Irfier FTT TR IATE Lo/AaT FT 7T F 10 wferd (10%), ST 7T wa Satar fafea &, v g, s« e ot Farf g,
ST P ST, A9 3 T AT 3 sty v £ S et srdfe 3 afer 3y e w90 & wfew T an
T ST O UF AATHT & A “qT R T g 7 e anfrer g

(i) g 11 € ¥ sfqtq &
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- e 7z fF T g F wEwe fasfa (@ 2) sfafRaw 2014 ¥ oo & oF fet srdiefig sl ¥ st e
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: For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also

made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, _
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

il amount of erroneous Cenvat Credit taken;

ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not %gplg_ to the stay agplicau'on and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. :
AT HR e

Revision application to Government of India: : ;

T A9 FT TGO (Ao e qHer #, FoT IATE g A0HaT,1994 #Y 77 35EE % YIHILGF F stavasa} qi e,
ATCE T, QAT araee ErE, ey warer, T R, St Af, Sfraw A7 waw, @6 ar, 9% Ree-110001, i fGFar
STET =T EQI i

A revision /%pplication lies to the Under Secret to the Government . of India, Revision Application Unit,
Ministry of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

uﬁm%%&@ﬁ%mﬁ, T e T AT %@ﬁﬂr@g&%ﬁzﬁ %hwmm%#q;!m ST TR AR
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L E1E8 HTS & AT |

In caqsg of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

m%mﬁﬁwn%ﬁﬁuﬁmfgm%ﬁﬁﬁwﬁﬂfﬁﬁmww&ﬁﬁumw%gﬁ(ﬁﬁ) ¥ HTer 1,
ST ST ¥ AT} fRe <y AT 8 &1 faata 6 g/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.

7% IeqTe Qe FT AT S AT ST F aTe], AT ar = 71 fRata frar mam )
gg:aoods expor?gg outside India export to Nepal or Bhu}an, withouta pa/Lyment of duty.

agg?ﬁ(a{tﬁﬂ)%am FT 7€ qriE F9aT FHTETE Y 9 T AT
T 1/

Credit of any duty allowed to be utilized towards payment of excise duty on final products urider the provisions

of this Act or the Rules made there under such order is gassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

e A £ gfgT IO §EaT EA-8 #, o Y Fwiy Ieavan g (arftenfamras, 2001, F w9 ¥ siwia AfAfde g, w0
T2 ¥ ST F 3 HIE ¥ o S SO AR | TN AAGA ¥ AT A AR T ey sner ¥ < wfdat e f Ay wwfRw /v
@Wmﬁ%ﬁ’m, 1944 # ar<r 35-EE ¥ qec fuffia g it st F amew F o 9T TR-6 &Y Wi derwr ¥ st

rfRul

The ab/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gf)pealed against is
communicated and shall be accompanied by two_copies each of the OIO and Order~In-Ap€e . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.
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The revision lication shall be accom ied by a fee of Rs. 200/- where th t involved in R O
Lag gr‘ﬁasslsalei Illls.aloo(ﬁ)/- where%%le atgglrllilt imyoﬁ/e?ieig mosre thafl Iggnfergs O%g%ggn S

Tf% Zq AT § FE A A T TAAYL G AT {ﬂﬂlﬁ’ﬂ%‘%?ﬁ Iqden & A e ST ATfRA A
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if the order covers various umbers of order- in Original, fee for each O.I.O. should be paid in_the aforesai

manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the

eC:nﬁral Govt. As the cgse may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
ch. :

meﬁmwmﬂ%ma&ﬁw 1975, ¥ sqg-1 ¥ oA qo A2A Td wqw weqr 7 9y w Fuifa 6.50 w07
qTg fefie v | .

One cop%a—of application or O.1.O. as the case may be, and the order of the adjudicatinglauthority shall bear a
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 975, as amended.

msw,ﬁwmywmmvmm(m%ﬁ}) framrat, 1982 # aftiq ua s wafeaa W« &
T FC Yt st S ot e s o Srar 1 /

Attention is also invited to the rules coverm}% these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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www.cbec.gov.in |

For the elaborate, detailed and latest isio: lating to filing of al i i
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Appeal No: GAPPL/COM/STP/3292/2022

i 3o 3meer / ORDER-IN-APPEAL ::

M/s. Nangaji Naranji Rathod, Prop.: Jay Preet Enterprise, Surendranégar
(hereinafter referred to as “Appellant”) has filed the present Appeal against
Order-in-Original No. 17/2021-22 dated 12.10.2022 (hereipafter referred to as
{impugned order’) passed by'the Assistant Commissioner, Central GST Division,

Surendranagar (hereinafter referred to as ‘adjudicating authority’).

3  The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial Year 2015-16 & 2016-17 of the Appellant. Letter dated 23.09.2020
zlnd reminder were issued by the Jurisdictional Range Superintendent requesting
the Appellant td provide information/documents viz. copies of I.T. Returns,
fform 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax Returns,
Annual Bank Statement, Contracts/ Agreements entered with the persons to
whom services provided etc. for the Financial Year 2015-16 & 2016-17. However,

Mmo reply was received from the Appellant.

In absence of data/information, a Show Cause Notice dated 22.12.2020
was issued to the Appellant, demanding Service Tax and céss to the tune of Rs.
Z‘,1'2,962/ - under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘tﬁe Act’) alohgwith interest under Section 75 of the Act. It was also proposed
to impdse penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appel!ant. :

4. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 3,12,962/- under Section 73(1) along with interest under
yection 75 of tﬁe Act, imposed penalty of Rs. 3,12,962/- un_der Section 78 of the
Act and imposed a penalty of Rs. 4,000/- each under Section 77(1)(a) and 77(2)
Sf the Act. '

b. - Being aggri‘eved, the A;;pellant has preferred the present appeal' on

various grounds as stated below:

(i) The Show Cause Notice and impugned order has ‘been issued without
investigation and only based on the data provided by income tax department as
per TDS and Income Tax return is not sustainable in law as no investigation and
effert to know whether the said amount is towards providing service or if there
is any service then which type of service has been provided by them and
whether Sewiee Tax is payable or otherwise on such services. The CBIC has
issued advisory not to issue notices without any verification and notices must not
to be given due to ITR-TDS and Service Tax amounts are distinct. They placed
reliance on Ravindra Pratap Thareja Vs. ITO reported as TS-657-ITAT-2015(JAB),

7 wlEourt on its own motion Vs. CIT (2013) 352 ITR 273, CCE Vs. Mayfair Resorts

ﬁ/ » ' Page 3of 8
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(2011) 22 STR 263 and Synergy Audio Visual Workshop P. Ltd. Vs. Commissioner
of S. T. Bangalore 2008 (10) STR 578, Amrish Rameshchandra Shah Vs. UOI and
Others - 2021-TIOL-583-HC-MUM-ST. They also relied upon CBIC instruction dated
26.10.2021 and Order-In-Appeal No. BHV-EXCUS-000-APP-022-2021-22 dated :
31.03.2022 issued by the then Commissioner (Appeals), Rajkot. They’further
stated that Hon’ble CESTAT Kolkata in the case of M/s. Luit Developers Pvt. Ltd.
Vs. Commissioner of CGST & C.Ex., Dibrugarh reported in 2022-TIOL-180-CESTAT-
KOL.

(i)  The difference benches of CESTAT and High Court had consistently taken
fview that no demand of Service Tax can be ‘made on the basis of data provided
by income tax authorities, 26AS, Balance sheet of ITR and they relied on the
decisions in the case of Vatsal Resources Pvt. Ltd. Vs. CCE, Surat - 2022-TIOL-
681-CESTAT-AHM, Reynolds Petrb Chem Ltd. Vs. CCE, Surat-2022-TIOL-731- -
CESTAT,AHM. Shresth Leasing and Finance Ltd. Vs. CCE, Surat-2022-TIOL-711-
CESTAT-AHM, Quest Engineers & Consultant Pvt. Ltd. Vs. Commissioner of CGST
& C.Ex., Allahabad-2022-(58) GSTL 345 (Tri.-All.), Ganpati Mega Builders (l) Pvt. .
Ltd. Vs. Commissioner of Cus.,C.Ex. & S.T. Agra-2022(58)GSTL324 (Tri.All.).
Further there was no mention of nature of services provided by them and no
service wise and year-wise bifurcation of the income, no whisper of any
verification or any investigation carried out by the department. The Adjudicating
Authority issued impugned order without taking into consideration the
submissions and explanations submitted by them through email on 22.03.2021.
The detailed reply was filed through email as in March-2021, there was an
outbreak of pandemic corona and it was quite difficult to move-out and visit
public places. Therefore, the reply was submitted through email but the
Adjudicating Authority ignored th'e reply and mentioned in the impugned order -
that no written submission was submitted. Thus, the impugned order isSued in

gross violation of the principles of natural justice.

(ili) The adjudicating authority has issued the order on the basis of facts a%fd ;
his own interpretations which were not a part of the Show Cause Notice as there
was no specific charge for any particular service or any ground which has been
mentioned in th(? impugned order. The impugned order has been issued not on
the basis of any material evidence available on records or any investigatioﬁ but
just negating the submissions made by them. The Adjudicating Authority ignored
. the instructions issued by the Board and mentioned such facts and taken such
grounds which was never a part of the Show Cause Notice. There is an
established principle that the facts and allegations which have not been
mentioned in the Show Cause Notice, should not be a part of Order-In-Original.

The impugned order has travelled beyond the scope of Show Cause Notice and

&; i Page 4 of 8
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they rely on Huhtamaki PPL Ltd. Vs. C.Ex. & S.T., Surat-l reported in 2021(50)

GSTL 309 (Tri.-Ahmd.), R. Ramadas vs. Joint Commissioner of C.Ex., Puducherry-
2021 (44) GSTL 258 (Mad.), Mackintosh Burn Ltd. Vs. Commissioner of Service
Tax, Kolkata-2020 (35) GSTL 409 (Tri.-Kolkata), Swapne Nag'ari Holiday Resort
Vs. Commissioner of C.Ex. Raigad-2019 (21) GSTL 559 (Tri.-Mumbai), ST
‘Electricals Pvt. Ltd. Vs. Commissioner of Central Excise, Pune-1-2019 (20) GSTL

273 (Tri.-Mumbai), Ajanta Manufacturing Ltd. Vs. Commissioner of Customs,
Kandla-2019 (369) ELT 1067 (Tri.-Ahmd.).

(iv)  They were engaged in the business of trading of sand and carting of sand
in his own trucks and both the business run in the different trade name but with

the common proprietor i.e. the Appellant. Details of trade name and nature of
business is as under:

Sr. No. | Trade Name (M/s.) Nature of Business

1 - | Rathod Nangaji Naranji | Trading of sand
2 Jay Preet Enterprise Carting of sand

They further submitted that once any order received from client for supply of
sand, they raised the bill and booked income under the head of sales account
and transport the sand at the place instructed by the client in his own truck.
They submitted copy of profit & loss account of the Appellant for the year 2015-
16 & 2016-17. They also provided the services of transportation of sand to the
customers against pre-fixed amount of payment using the vehicles owned by him
only and in the Show Cause Notice, the Service Tax has been demanded after
allowing abatement of 70%. He owned truck No. GJ13-AW-0444 which is used for
transportation of sand and booked all legal éxpenses like cleaner salary,
gdepreciation, :diesel expense, driver salary, tyre-tube expense etc. They also
hired trucks for providing transportation service and hiring charges also booked
as ‘truck rent expense’ in the profit & loss account. Thus, the services provided
by them is exempt under Section 66D(p)(i)(A) of the Act. The services provided
by Goods Transport Agency is taxable and they having‘ own truck and
transporting sand in its own truck is not Goods Transport Agency. They -have
'never issued any consignment notes also. They relied on the decisions in the
case of Narendra Road Lines Pvt. Ltd. Vs. Commissioner of Cus., C.Ex. & CGST,
‘Agra- 2022(64) GSTL 354 (Tri.All), Bharat Swabhiman (Nyas) Vs. Commissioner of
Cus., C.Ex. & S.T. Dehradun-2022 (62) GSTL 470 (Tri.-Del.), Lakshminarayan

'Mining Company Vs. Commissioner of Central Excise, Bengaluru South GST.

(v)  The charge of non disclosure of true and correct details is baseless and
extended period cannot be invoked. They placed reliance in the case of Oriental
Insurance Company Ltd. Vs. Commissioner, LTU, New Delhi-2021-TIOL-307-

STAT-DEL, Blackstone Polymers Vs. Commissioner of Central Excise, Jaipur-II -

: LE
) Lt
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2014 (301) ELT 657 (Tri.-Del.), Kirloskar Oil Engines Ltd. Vs. Commissioner of

Central Excise, Nasik- 2014 (178) ELT 998 (Tri.-Mumbai), Hindélco Industries Ltd‘; ;
Vs. Commissioner of C.Ex., Allahabad-2003 (161) ELT 346 (Tri.-Del.), Circular No.

1053/02/2017-CX, F.No. 96/1/2017-CX.I dated 10.03.2017.

(vi)  No penalty imposable under Section 77(1), 77(2) and 78 of the" Act in the
case of interpretétion of law and they relied on judgment in the case of ITEL
INDUSTRIES PVT. LTD. as reported at 2004 (163) ELT 219 (Tri.-Bang.), Hindustan
Steel Ltd. reported in 1978 ELT (J159), Tamilnadu Housing Board Vs Collector of
"Central Excise, Madras as reported at 1994‘(74) ELT 9 (SC), Commissioner of
C.Ex., Mysore Vs. Town Hall Committee, Mysore City Corporation-2011 (24) STR
172 (Kar.), BSNL Vs. Commissioner of Service Tax, Bangalore - 2008 (9) STR 499
(Tri.-Bang.), Commissioner of C.EX., Ludhiana Vs. Instant Credit-2010 (17) STR
397 (Tri.-Del.) '

6. The matter was posted for hearing on 23.03.2023. Shri R. C. Prasad,

consultant appeared for personal hearing and submitted that the Appellaﬁt’ ~

provided service of transportation of sand, other than Goods Transport Agency
service, which is exempted from Service Tax. He requested to set aside the
Order-ln-Original.. He submitted that the appellant had replied to the Show
Cause Notice vide email dated 22.03.2021 (P/46), but the same is ignored. :

6.1 The consultant submitted written submission at the time of personal

‘hearing which is akin to grounds of appeal submitted by the Appellant.

1. | have carefully gone through the case records, impugned order and

appeal memorandum filed by the Appellant. | find that the issue to be decided

in the case on hand is whether the activity carried out by the appellant is liable .

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without:verifying any data

or nature of services provided by the Appellant as the same had been issued orﬁy ,

on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned
order without considering the submissions of the Appellant. The Appellant is a
proprietorship firm in the name of M/s. Jay Preet Enterprise. They submitted
copy of profit & loss account wherein the direct income has been mentioned as
‘carting income’ in the financial year 2015-16 & 2016-17 on which the Service
Tax has been demanded by the Adjudicating Authority in the Show Cause Notice
and which is confirmed vide the same impugned order. It is contention of the

Appellant that they are engaged in the business of trading of sand and carting of

sand using his own trucks and both the business run in different trade name but -

with the common proprietor i.e. the Appellant. Details of trade name and nature

; &h‘)\\ | | Pége 6 of.8
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of business are as under:

Sr. No.. | Trade Name (M/s.) Nature of Business
1 Rathod Nangaji Naranji Trading of sand
12 Jay Preet Enterprise Carting of sand

They further submitted that once any order received Was from client for supply
of sand, they raised the bill and booked income under the'head of sales account
and transported the sand at the place instructed by the client in their own
‘tr_ueks. They have also produced copy of registration certificate of truck no.
GJ13-AW-0444 owned by the Appellant which has also been shown as fixed assets
in the balance sheet for the year 2015 16 & 2016 17. In the profit & loss
account, the Appellant has also borne the expenses like cleaner salary,
depreciation, diesel expense, drive salary, truck loan interest, insurance
expense, tyre-tube flap expense, vehicle repaid and spare part expense etc.
They have also shown truck rent expense and contended that they have taken
vehicles on hire basis for transportation of sand and paid the rent to the oWners
of the vehicles. All these material ingredients suggest that the Appellant is
engaged in transportation of sand and have not issued any consignment notes
but issued bills only. In the bills issued by them, they have mentioned the details
viz. sand tfansported from Bhogavo river bed to site of the customer, in metric
ton, rate per metric ton and amount of the bill. There is mention of vat 4% and
addilional vat 1%. Thus, | find force in the argument advanced by them that
their services are covered under Section 66D(p)(i)(A), as 'they are other than

Goods Transport Agency.

P. In view of the above, | set aside the impugned order and allow the appeal
flled by the Appellant

10. aﬁaﬁlmﬁﬁﬁmmmmmﬁmm% |
; h ellant is disposed off as above.
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