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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /
| GST, Rajkot / Jamnagar / Gandhidham: '

fiereha T8N ATt F7 AT U 9aT /Name & Address of theAppellant&Respondent :-

' M/s. Bharatkumar Nagardas Patel 18-Jintan Udhyognagar, Surendnagar, Gujarat,

xaﬁﬂ(ﬂ*ﬁﬂ)@rwﬁﬂﬁ%wﬁﬁﬁwﬁﬁ%aﬂ%ﬁ wﬁmlﬂﬂfﬁmw%awggﬁwwnmgu
€T -in-.
an);ppea] to Ele sa'l‘;)%ropﬂate augo?i,t?y in the follo%lving way. % Tder T dnpenl ot e

ﬂm%v FTT ITITE o UF AT sTaT=iy =qrantaaer F aia e, F Iq7e o AffRaw 1944 #t ey 35B ¥ siavia ud
s , 1994 i T 86 ¥ siwtar Rwfarfd swrg ot o @t & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86

| of the Finance Act, 1994 an appeal lies to: -
Faffaew gegie & gEfua ot amme €T g, T ImeT oF T 9T sfiehtr srrfer § few @, 3w i 7 2, e

o T, 7 Reelt, A1 Y et R |

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.

| I U= 1(a) ® SOTe MU et % sremEr v g+t S diur qew, T same geF wE Farae sl Ao (Ree)f
|t aeftr fifew,, Rdfrr aw, sget waw swrat swAsEe- 3¢o 0 QiFH it St 71w i

| To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2»d Floor, Bhaumali

Bhawan, A;saxwa Ahmedabad-380016in case uf appeals other than as mentioned in para- 1(a) above

| ardfiefty =TT F aHE TN TRA F F A FE I 4w (fren)Rammast, 2001, & Faw 6 F siwta Reifa Fg o
T EA-3 #7971 Wit § oot favar sam =it | 37 & w9 & w9 O i % ary, et 9ore g A 7 s it 7i sf7 sy T

ST, T 5 TG AT IHY FH,5 TG TIC IT 50 ATG TOC TF 947 50 717 T & J0F g q w@er: 1,000/ w9¥, 5,000/~ Fq
vt 10,000/~ w93 w7 Reife swr £t uft wow w0 Ruifa qoh 1 gram, &6t sefiefta =i § aran ¥ ages
TR F 7 & B oft g &= F 3% grg s W@ifdg 95 g g i ser Tt | q6tta g , & &t 37 9T
ﬁma@qagrmﬁéﬁvwﬁ?ﬁqmﬁaﬁmﬁmmmywaﬁw@ﬁéf) F forT smags-m & |1y 500/~ w9 & Rt
ST STHT FHTAT §IT I/ ,

The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (A%%eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied
by a fee of Rs. 1,000/- Rs.SOOOé— Rs.10,000/- where amount of dutydemand/interest/penalty/refund is upto S
Lac., 5 Lac to 50 Lac and above 0 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of
branch of any nominated public sector bank of the é)lace where the bench of any nominated %ubhc sector bank o
the place whe?e the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a

. fee of Rs. 500

aﬂ%ﬁvmw@m%mm,ﬁﬂaﬁﬁ'w,w%ﬁmaeﬁ ¥ st Jame Rawamslt, 1994, ¥ faw 9(1) ¥ g Fuifa
qU% S.T.-5 & =1 wfagt # i 7 gt wa 9% 91 O e ¥ srfter Y woft g, S ofY Ay # gy w (S ¥ uw v

| ymiforg B ATfRT) o T & w & 9w 9 F Ay, gt Aar] it whr sy A qtr shx sy w@y suian, e 5 arE a1 sqd

TH,5 mmmﬁg%%m’ m‘;(wm 50 ¥m@ F9T & FfAF § @ wwer: 1,000/ g& 5,0%);0/- TqT AT 1%000%—8@?
STHT 5% derg #3) REifa e F g, F:%g a?l%% TTEHTO Y 47 FRTAH T F A &l
%ﬂ% m%@ﬁahwm%m | T ,gﬁwsmﬁ TR STet Gafda
wmfaiﬁtvragsnm%mbww%w(éﬁﬁ) Bﬁﬁqaﬁaﬂ-wimsgm mmﬁuﬁaw@ﬁm@?u

nder section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
ggd%%%%aéaltle di.% %‘Lcl)?m S. .5( a)s rescribed under Rule 9(1) of the Service ?‘gx Rules, 1994, and Shall be
accompanied by a_copy of the orger appealed against gone of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of Rs.
5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty Ievied 1s more than
five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &

h of nominated Public Sector lace where the bench of Tribunal is situated. / Application
de fo?rgm% of stay shall be accompanied by a fee of Rs.500/-.
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(F)

forer siffotaw, 1994 it a1 86 A IT-aT (2) T (24) F st aot i Tt anfrer, FavH P, 1994, F R 9(2) wE
9(2A) & wra fAuffta s S.T.-7 # fit 1 g3 T3 I0F AT YT, FAT IS Qoo J4aT Aqeh (qfier), ey Ieqme oo qrer
qiid smeer 1 gfaat e #X (I § vF 9 wnfo Gt Tnftw) st smaer e AR g AT SuTge, R ST e
FATFT, FT AT ATATIEFIOT T ATAEA 9 FIA 1 (390 I qrer arer 7 9 oft @y § e w7 gl |/ .

The apgeal under sub section éQ& and (2A) -of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the ag%aal bef%:'c the Appellate Tribunal.

HTAT e, FA1g IS o UF FaATHT srdieftq yrferer (Fee) & AT H FT TS o Afafaw 1944 it g
35T ¥ siaia, S it fA<iy srfdfRaw, 1994 € ar 83 ¥ siantq darae it ot 7wy £ 7 2, 77 sy F iy srfrefia wifeor #
e FA THY IATE L/AAT F AT F 10 57ra (10%), st 77 wat spaian el &, 7 qatar, s Fae sqotan falka g, 5
AT fa STy, F9rd & 5w A F siwsta s o qrelt sfare 3 aftr @w w0 wue & afew A dn
FTT IATE Lo T JA F Sqad “qT g 10 e 7 Ay enfae @
(i) grer 11 €1 % siaqtq @
(id) e st F¥ ot 7€ e Tl
(iii) ae T FAamTaet F W 6 % siavta 37 o
- aud 78 % T g F yraww iy (@ 2) afafew 2014 F 9y & oF Gt sefiefir wfterd ¥ wwer Remoefr
T AT U AT T AT AET g/ :
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a -
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1 amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not %;l)pllg to the stay aRplica’don and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

AT qTHT AT

Revision application to Government of India: : :
T <A Refertea wrwer 7, Feity IqTe Ok AAHTH,1994 i g7 35EE F Yow9iqs F saviqoat afa,
AT TR, T sraeq S8, foay wemer, aores A, <inft d@fSren, sftawr §ta s, g9 o, 75 Rest-110001, = fFr
SITAET =T |EQ | :

A revision /zla;pplication lies to the Under Secretar¥Jl to the Government of India, Revision Application Unit,
Ministry of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: :

AT 3 et F A H, S et ﬁ?ﬁ%‘m&ﬁ%ﬁm %‘Wm?ﬁa‘\'q;tm B 77 f5e
MELES HTeT & THATH |
In caﬂsg of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

T F AT (et T AT & i [Fafa 7 @ a1 F i § wge w3 #71er 2 w8 7€ F=0T 3aqre 9% ¥ ge (Rae) F wme ¥,

- ST WA & arex el Ty ar e iy gt fr i &/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

Ife ITITE & T AT ﬁmm%m,mmgmﬁmﬁuﬁr%mw | : e
In ca(se otﬂ?t')-ods expor@g outside India export to Nepal or Bhutan, without%palxyment of duty.

gﬁﬁhﬁw%mﬁs F F form <t =gt Fhe 7w arfafam 'ﬁﬁ%mﬁ%mmﬁﬁ%sﬁtgaﬁsr
W(W)%mﬁ?wé%i?(wﬂ),l% = T 109 %m%ﬁﬁﬁmmmﬁﬁrvmmﬁ £y
T 1/ v
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is qassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IYLITH ATAST T &1 Tt T 6641 EA-8 #, St i F=ig Saaraw o (srdien)fammaett, 2001, F faw 9 ¥ safa R 2, =
AT F AT F 3 F ST Y ST AT | I A4S 619 G <9 T AdIe areer ¥ ¥ wfaat o 7 9t smfgm amar
@ﬁwmwf’?‘aﬁw, 1944 #t grx7 35-EE F dga Ruifia o= $it sraraeft F are7 F oK 9% TR-6 #it wiay de it st

9riRUl

The ab/ove aplph'caﬁon shall be made in dtfxiplicate in Form No. EA-8 as specified under Rule, 9 of Central Excisé -
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be g})pealed_a ainst is
communicated and shall be accompanied by two_copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

AL A1 & Y ﬁg@ﬁ? FRutfa s A sreraeft i ot I :
aﬁm?m@m ma’aﬁwg‘rlgmmopmgw—ﬂgw ST 37 A} o W OF 91 €99 § F41ET 87 47 ©9
1000 -/ =T sEraTe 6 s ;

The revision ag%h'cation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

i T R  FE 7 g LRIERGU ﬂ*%? .H gy e afed A §
ﬁ%@ﬁﬁ@aﬁg%%m&w m%u T TF AT AT STrar l/m@gg
if the order covers various umbers of order- in Original, fee for each O.1.0. should be paid in_the aforesai
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or _the one ap;tghcatxon to the
Cen}tlzral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TTHMTET AT qoF AAHEEw, 1975, F Aqg=l-1 F AqaT 9 AT T &7 ey Ft 9y = FRuffa 6.50 w07 =7
RIRIEES fefae wm |

One copslyﬁof application or O. 6 as the case may be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

T 9F, Wm%ﬁqﬁﬁwwﬁr—ﬁvw@m(mfﬁﬁ) fRraurastt, 1982 # aftia wat sr waffua wmw= #°r
aftaferg FeT aror [FEHT i sl ft e srsfda T smar 1/ s :
Attention is also invited to the rules covem%g these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. .

wmmﬁﬁmmmﬁ 1w, faega ik dfivaw wauEt F oo, et Rt dearee
www.cbec.gov.in T 3@ 3 -4 = s s : ;

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.c €c.gov.1n.
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:: 31 T2 / ORDER-IN-APPEAL ::

M/s. Bharatkumar Nagardas Patel, Prop.: Shreeji Engineering Works,
purendranagar (hereinafter referred to as “Appellant”) has filed the present
Appeal against Order-in-Original No. 143/AC/NIS/SNR/2022-23 dated 12.12.2022
hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, Central GST Division, Surendranagar,(herejnafter referred to as

‘adjudicating authority’).

2. - The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial Year 2015-16 of the Appellant. Letters dated 11.01.2021 and
01.03.2021 were issued by the Jurisdictional Range Superintendent requesting
the Appellant to provide information/documents viz. copies of I.T. Returns,
Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax Returns,
Annual Bank Statement, Contracts/ Agreements entered with the persons to
whom sefvices provided etc. for the Financial Year 2015-16. However, no reply

was received from the Appellant.

3. In absence of data/information, a Show Cause Notice dated 21.03.2021
i/vas issued to the Appellant, demanding Service Tax ahd cess to the tune of Rs.
2,55,703/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to irhpose penalties under Section 76, 78, 77(2) and 77(3)(c) of the Act upon the
Appellant.

4. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 2,55,703/- under Section 73(1) along with interest under
?Section 75 of the Act, imposed penalty of Rs. 2,55,703/- under Section 78 of the
|Act and imposed a penalty of Rs. 3,000/- each under Section 77(1)(a) and 77(2)

of the Act.

D. Being aggrieved, the Appellant has preferred the present appeal on

various grounds as stated below:

(i) The Show Cause Notice and impugned order has been issued without
\investigation and only based on the data provided by income tax department as
per TDS and Income Tax return is not sustainable in law as no investigation and
effort to know whether the said amount is towards providing service or if there
is any service then which type of service has been provided by them and
‘whether Service Tax is payable or otherwise on such services. The CBIC has
issued advisory not to issue notices without any verification and notices must not
to be given due to ITR-TDS and Service Tax amounts are distinct. They placed
reliance on Ravindra Pratap Thareja Vs. ITO reported as TS-657-ITAT-2015(JAB),

w/’ Page 3 of 7
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Court on its own motion Vs. CIT.(2013) 352 ITR 273, CCE Vs. Mayfair Resorts -
(2011) 22 STR 263 and Synergy Audio Visual Workshop P. Ltd. Vs. Commissioner
of S. T. Bangalore 2008 (10) STR 578, Amrish Rameshchandra Shah Vs. UOI and
Others - 2021-TIOL-583-HC-MUM-ST. They also relied upon CBIC instruction dated
26.10.2021 and Order-In-Appeal No. BHV-EXCUS-000-APP-022-2021-22 dated
31.03.2022 issued by the then Commissioner (Appeals), Rajkot. They further
stated that Hon’ble CESTAT Kolkata in the case of M/s. Luit Developers Pvt. Ltd.
Vs. Commissioner of CGST & C.Ex., Dibrugarh reported in 2022-TIOL-180-CESTAT-
KOL. "

(ii)  The difference benches of CESTAT and High Court had consistently taken
view that no demand of Service Tax can be made on the basis of data provided
by income tax authorities, 26AS, Balance sheet of ITR and they relied on the
decisions in the case of Vatsal Resources Pvt. Ltd. Vs. CCE, Surat - 2022-TIOL-
681-CESTAT-AHM, Reynolds Petro Chem Ltd. Vs. CCE, Surat-2022-TIOL-731-
CESTAT,AHM. Shresth Leasing and Finance Ltd. Vs. CCE, Surat-2022-TIOL-711-
CESTAT-AHM, Quest Engineers & Consultant Pvt. Ltd. Vs. Commissioner of CGST
& C.Ex., Allahabad-2022-(58) GSTL 345 (Tri.-All.), Ganpati Mega Bpilders (1) Pvt.
Ltd. Vs. Commissioner of Cus.,C.Ex. & S.T. Agra-2022(58)GSTL324 (Tri.All.).
Further there was no mention of nature of services provided by them and no
service wise and year-wise bifurcation of the income, no whisper of any

verification or any investigation carried out by the department.

(i) The adjudicating authority has issued the order on the basis of facts and
his own interpretations which were not a part of the Show Cause Notice as there
was no specific charge for any particular service or any ground which has been
mentioned in the impugned order. The impugned order has been issued not on
the basis of any material evidence available on records or any investigation but

just negating the submissions made by them. The Adjudicating Authority ignored '
the instructions issued by the Board and mentioned such facts and taken such
grounds which was never a part of the Show Cause Notice. There is an
established principle that the facts and allegations which have not been
mentioned in the Show Cause Notice, should not be a part of Order-In-Original.
The impugned order has travelled beyond the scope of Show Cause Notice and
they rely on Huhtamaki PPL Ltd. Vs. C.Ex. & S.T., Surat-l reported in 2021(50)
GSTL 309 (Tri.-Ahmd.), R. Ramadas vs. Joint Commissioner of C.Ex., Puducherry-
2021 (44) GSTL 258 (Mad.), Mackintosh Burn Ltd. Vs. Commissioner of Service
Tax, Kolkata-2020 (35) GSTL 409 (Tri.-Kolkata), Swapne Nagari Holiday Resort
Vs. Commissioner of C.Ex. Raigad-2019 (21) GSTL 559 (Tri.-Mumbai), ST
Electricals Pvt. Ltd. Vs. Commissioner of Central Excise, Pune-1-2019 (20) GSTL
273 (Tri.-Mumbai), Ajanta Manufacturing Ltd. Vs. Commissioner of Customs,
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' Kandla-2019 (369) ELT 1067 (Tri.-Ahmd.).

Iv) They were engaged in the business of job-work in which goods are
roduced using raw materials or semi-finished goods supplied by the supplier
anufacturer i.e. KCl Bearings (India) Pvt. Ltd., Surendranagar and goods so
roduced are returned back to the said manufacturer for use in or in relatidn to
anufacture ofvany other goods on which appropriate duty of excise is payable
nd in such a case, the taxable service is exempted from payment of Service Tax
y virtue of Sr. No. 30 of Notification No. 25/2012-Service Tax dated 20.06.2012.
hey submitted copy of profit & loss account shdwing job-work income and
ample invoice issued for job-work. The services by way of carrying out any
: termediate production process as job work not amounting to manufacture or
sroduction in' relation to any goods excluding alcoholic liquors for human .
onsumption, on which appropriate duties payable by the principal manufacturer
re exempted from payment of Service Tax. The suppliers of raw materials on
hich intermediate process was carriéd out were registered with Central Excise
nd paying Central Excise duty and they submitted copy of Central Excise

fegistration certificate of the principal manufacturer.

| ;v) The service provided by them other than exempted service is below the
~ threshold limit prescribed under Notification No. 33/2012-Service Tax dated
20.06.2012. In the financial year 2014-15, the turnover of the Appellant was Rs.
22,24,109/- out of which Rs.15,93,622/- were towards exempted service under
Notification No. 25/2012-Service Tax dated 20.06.2012 and remaining amount of
ervice if Rs. 6,30,487/- which is below threshold limit of Rs. 10 Lakh and thus,
hey are not liable for payment of Service Tax in the financial year 2015-16 upto
Rs. 10 Lakhs. The turnover for the financial year 2015-16 on which the demand
ﬂ Flas been raised is Rs. 17,63,470/- out of which Rs. 16,14,433/- has been
received from M/s. KCI Bearings (India) Pvt. Ltd. which is an excisable unit and

the income from job-work provided to such unit is exempted and remaining Rs.

1,49,0377- received from other service recipients are below the taxable limit of

Rs. 10 Lakhs.

(v) The charge of non disclosure of true and correct details is baseless and
| éextended period cannot be invoked. They 'placed reliance in the case of Oriental
g " Insurance Company Ltd. Vs. Commissioner, LTU, New' Delhi-2021-TIOL-307-
CESTAT-DEL, Blackstone Polymers Vs. Commissioner of Central Excise, Jaipur-Il -
2014 (301) ELT 657 (Tri.-Del.), Kirloskar Oil Engines Ltd. Vs. Commissioner of
Central Excise, Nasik- 2014 (178) ELT 998 (Tri.-Mumbai), Hindalco Industries Ltd.
Vs. Commissioner of C.Ex., Allahabad-2003 (161) ELT 346 (Tri.-Del.), Circular No.
1053/02/2017-CX, F.No. 96/1/2017-CX.| dated 10.03.2017.

o

7 ks o
v 4o S

‘ t\@ No penalty imposable‘under Section 77(1), 77(2) and 78 of the Act in the
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case of interpretation of law and they relied on judgment in the case of HEL .
INDUSTRIES PVT. LTD. as reported at 2004 (163) ELT 219 (Tri.-Bang.), Hindustan
Steel Ltd. reported in 1978 ELT (J159), Tamilnadu Housing Board Vs Collector of
Central Excise, Madras as reported ét 1994 (74) ELT 9 (SC), Commissioner of
C.Ex., Mysore Vs. Town Hall Committee, Mysore City Corporation-2011 (24) STR
172 (Kar.), BSNL Vs. Commissioner of Service Tax, Bangalore - 2008 (9) STR 499
(Tri.-Bang.), Commissioner of C.Ex., Ludhiana Vs. Instant Credit-2010 (17) STR
397 (Tri.-Del.) .

6. The matter was posted for hearing on 23.03.2023. Shri R.- C. Prasad,
consultant appeared for personal hearing and submitted that the Appellant
provided job work to Central Excise registered assessee M/s. KCl Bearings, which
is exempt from Service Tax. Remaining income being less than Rs. 10 Lakhs is
exempt. Copies of account statements, invoices, Form 26AS etc. are enclosed.

He requested to set aside the Order-In-Original.

6.1 The consultant submitted written submission at the time of personal

hearing which is akin to grounds of appeal submitted by the Appellant.

ii | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

-

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned
order without considering the submissions of the Appellant. The Appellant is a .
proprietorship firm in the namé of M/s. Shreeji Engineering Works. They
submitted copy 6f Form 26AS wherein the income of Rs. 16,14,433/- has been
received from M/s. KCI (India) Pvt. Ltd. and income of Rs. 1,07,937/- has been
received from M/s. Jain A One Industries under Section 194C of the Income Tax
Act, 1961. The income of Rs. 39,732/- has been received from Kotak Mahindra
Bank Ltd. under Section 194A of the Income Tax Act, 1961 which is nothing but
TDS on interest. In Tax Audit Report at column No. 10a of Part-A of Form No.
3CD, the nature of business or profession of the Appellant is ‘manufacturing -
industry’. They are also registered under VAT having TIN No. 24080103580 and
submitted copies of VAT returns filed by them. Sample copy of invoice issued by
the Appellant suggest that the have carried out job work on material supplied by
the principal manufacturer M/s. KCl (India) Pvt. Ltd., Surendranagar who is
registered with Central Excise authorities having No. AABCT1214HXM001 datéd ;
09.06.2005. All these material ingredients suggest that the Appellant is carrying
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but job-work of the registered Central Excise unit which is exempt by virtue of
5r. No. 30 of Notification No. 25/2012-Service Tax dated 20.06.2012. The
remaining income of the Appellant is well below the threshold limit of Rs. 10

Lakhs as per provisions of Notification No. 33/ 2012-Service Tax dated 20.06.2012
and thus not liable to Service Tax.

B It is pertinent to mention here that the Show Cause Notice was isgued
proposing penalties under Section 76, 78, 77(2) and 77(3)(c) of the Act whereas
in the impugned order, the penalties were imposed under Section 78, 77(1)(a)
and 77(2) of the Act. No penalty has been prescribed under Section 77(3)(c) of
the Act, whereas penalty imposed under Section 77(1)(a) vide impugned order is
not the part of Show Cause Notice. Issuance of Show Cause Notice in a
mechanical way and adjudicating the same quoting wrong provisions of Act is

unbecoming of a quasi-judicial authority and should be avoided at every cost.

- 110.  In view of the above, | set aside the impugned order and allow the appeal

filed by the Appellant.

11.  fiaddl gRI g6l @ T8 3fdid &1 FueRT SuRiad adie A fhar e g |
11.  The appeal filed by Appellant is disposed off as above.
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