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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.
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Arising out of above mentioned OIO |ssued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /

| GST, Rajkot / Jamnagar / Gandhidham:
Ffterhat&yfaTdt T 7T U4 9aT /Name & Address of theAppellant&Respondent :-

TRer 1 2w /

Date of Order: 31.03.2023 03.04.2023

RAMESHBHAI ODHAVJIBHAI GHORI OPP. RAMJIBHAI TEMPLE, SHEDHAVDAR, FARIYADKA

waﬁw(wﬁm%wﬁvﬁ%w%ﬁwﬁﬁaaﬂ%ﬁ TRt/ sTfRrsRor 3 wwer srdier ST T gt g/

. this Order-in-Appeal ma file
an appeal to Ele appropriate auﬁl'lonty in the folloymng way. g v

T 9= Wwaﬁwwmwmw%mm Felg IoTE o ATARTH 1944 =T 91 35B F Hadia uF
= , 1994 Ft uxT 86 F sirta Rwferfa swrg Y o waedt & 1/

A peal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -

me%mmmmmw,ﬁvmwwmmmmﬁﬁmm,a'eml‘aﬁw'z, e
Fe qw, 7S fwelt, Fr i st =fRw

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi

' in all matters relating to classification and valuation.

. 3T TR 1(a)#mmaﬁ%mmwmmsmmmw@mmmm (Rra)$r
aftre afar fifer,, Bt g, agare wam smmaf seagEsE- 3¢o o g @ f I ARy v

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2mi Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-3800 16in case of appeals other than as mentioned in para- 1(a) above
wﬁmmﬁﬁm%mm F F e I e O rften)Rammasft, 2001, ¥ faw 6 & siasfa Ruifa g
mEA-aﬁmmﬁd%mwaT%mmﬁm%ww ¥ |7y, g AR &t whr sarer it 7T 3 T =
AT, TYT 5 G AT IGY FH,5 F@ T AT 50 1@ TYC G AAT 50 A1@ ¢ F AF g 97 mAe 1,000/~ w97, 5,000/~ F0A
amaHOOOO/ Ty &1 Ruilia s &t wft g7 FX ﬁuﬁﬁragw mwﬁ?—ﬁumﬁﬂwﬁmm%ﬂm
TRTT ¥ AT ﬁs‘éfiﬁwfﬁmméw hmmﬁ%@ﬁmé‘m aﬂ%ql sgrra'raé'eﬁﬁ:msnm
¥ g7 =Ry Set @e it srdftefta =i $ srmf&mglwmaﬁsr(l%aﬂ'&) ﬁ:ﬁ-rqma'ﬁrtﬁr%m 00/- =vT %7 Ruifa
S[e= STHT HTAT T I/

The ap af)eal to the Appellate Tribunal shgll be ﬁled in quadruplicate in form EA-3 / as prescribed under Rule 6 or
Centr; Exc1se ({\%%eal) Rul e%, 2001 and shall be accompanied against one which at least should be accom:

-, Rs.10,000 é where amount [6) dutydemand/ mterest penaltyt/refund is Epto S
Lac., 5 Lac to 0'Lac a.nd above 0 Lac respec vely in the form of crossed bank d avour of Asst. Registrar of

| branch of any nominated public sector bank of the place where the bench of an normnate ublic sector bank of

‘%he pfliaace g(l)lg}'e the bench of the Tribunal is s1tuate . Application made for grant of stay shall be accompanied by a
ee of Rs

et =TT F guer srfier, ﬁﬁarfﬁﬁww%ﬁmasm%mﬁamw 1994 %ﬁwQ(ﬂ%mﬁu’rﬁﬁ
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'wsmmmwm % rgar 50 @ T & (AT § q FAM 1000/-6@ SOOOI-W?rsmaHOOOO/ TG FT
W;t Wﬁamr
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The appeal under sub sectlon (1) of Section 86 of the Finance Act, 1994 to the A ellate Tnbunal Shall be filed in
quadriiplicate in Form S. -5 grescnbed under Rule 9(1) of th rv1ce ax Rules, 94 d Shall be
accompa.med by a_cop, e order appealed against (one of wmch all be _certified co should be
accompanied by a fees of Rs 000/- where the amount of service tax & interest demanded & Penalty levied of Rs.
S Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is' more than
. five lakhs but not exceeding Rs. F: Lakhs Rs.10,000/- where the amount of service tax & interest demanded &

penalty levied is more than %ees the form of crossed bank draft in favour of the Assistant Registrar
of the bench of nominated Public Sector ank of the Place where the bench of Tribunal is situated. / Application
- made for grant of stay shall be accompanied by a fee of Rs.500
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pending before any appellate authority prior to the commencement of
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The apgeal under sub section 62% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (AppealsA (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the i
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. :
AT oF, FET IR o TF JATH AT qiferaor (FRe) F iy s & oo § ITE oF AR 1944 47 ar
35T ¥ siai, STt At Fefra sifafaaw, 1994 6 ey 83 ¥ sieefar Fame #t oft 7y 97 7€ &, 5w ander ¥ 9 sl ST i
AT FLT WHY IeqTE LeFH/AAT F A F 10 T (10%), 9@ 717 0 e fafa &, av g, S Faw JATAT e &, #r
AT 3T T, q9rq 15 5@ A & sieta s B ot areft sfare 3t @ 0 w0 & afew T an ;
FEIT IATE Lo UF HATHT T St “HiT v 10 o & Frer o &

(i) g 11 AFITa &

(i) 9 AT ¥ o T Torq Ty

(iii) 9 51 fRgaTaelt & AW 6 ¥ siava 3a @

- T4 7g % 5 a7 F waww e (6@ 2) affaw 2014 ¥ smow & oF el snfieftg s ¥ e famrdis

T AT U rfter i AT A gren/ .
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an a peal against this order shall lie
before the Tribunal on p:lymegt of 10% of the duty demanded where duty or dug' and penalty are in dispute, or
penalty, where penalty, alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
(ii1) amount t%a\yable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ztagplg to the stay application and appeals
e Finance (No.2) Rct, 2014.

:
Revision app;icatlon to Government of India: : :
TH a9 H GOt FRfiaq qe ¥, FE I o SURaw, 1994 i aRr 35EE F TaqaigsE F sadaa qt,
WL WG, Tdterr s €L, fasy samer, aorer v, st s, sftaer die waw, wwe w7 Resft-110001, 77 fmr
SITAT =1 |EQ |
A revision /z]i;pplicaﬁon lies to the Under Secret to the Government of India, Revision Application Unit,
of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

Minis: e,
11000T, under Section 35EE of the CEA 1944 in respect of the followin. 5 d by fir i b-
section (1) of Section-35B ibid: P o N Y i g
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In cagg of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse .

ST ¥ AT et g A & At it @ W Rt § sqe w3 wre o w8 1 S s 0oF F g (R¥e) F e, ;

ST AT F Arex fft Ty av a v faata i g/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of theé goods which are exported to"any country or territory outside India.

7fE 3T Ww%gﬁmm%qm,mm &t e gt S g

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

?&am%m F F fore < =gt wie 1w afefRaw ve s R srawmt ¥ a5 a6 e € el 3 ey
S%Tﬂ?ﬁ(;'ﬁﬂ') %mgmﬁﬁg),lggsﬁme %m%ﬁﬁmﬁamw@ﬁﬁvm%ﬁ&ﬁ

T I/

Credit of any duty allowed to be utilized towards pgymg:nt of excise duty on final products under the provisions
of this Act or the Rules made there under such order is qassed by the ‘Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

I A At A 9fA7T IO q4T EA-8 F, St A F=07 Ieare e (ardien)Rammaht, 2001, F fraw 9 F siwfa R § o
AT F TUTTF 3 “:%I%ﬁw siata it I AR | ITATH SAAEH F qTT G A F rfier sreer ¥ &1 widah e it s{eft =wfgw) &
B I IR o , 1944 # g7 35-EE ¥ qga Ruifia o $t srergwft ¥ amaw ¥ 91 9% TR-6 #¥ Wiy derer $ st

s |
The ab/ove aplph'cation shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
es

(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

QAL AT F l?;@f@-« it st it T
g m?tmqmmag‘_am ma@@@@mmw-wgwﬁm T 3T AT T HH TF 91 9 F ST 8F a7 &
1000 -/ &T SFTaT STTl

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang s. 1000/- where the amount involved is more than Rupees One Lac. -

Febmid %?ﬁﬁ%“mmﬁ%ﬁ%ﬁé?% T B S A TR e

if the order covers various umbers of order- in Original, fee for each O.1.O. should be paid in_the ‘aforesai
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one ap}t)_hcauon to the

Cenﬁral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TTEET AT g SfRfEm, 1975, F aqadt-l ¥ SER a9 SR Ud o6 ek £ 9w fuifa 6.50 w9 a7
| :

One copy of application or O.1.O. as the case ma%be, and the order of the adJudmatmglauthonty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.

#aT oo, FAT IeE e U AT ety =qraideer (w1 ) P, 1982 # aftte wd s=r dafud wmwe a
gfeafrd FET aro st it 7 ot eqr sreffa T srar 21 /

Attention is also invited to the rules coven'n1§ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

aasrd’tsﬁzr [ iﬁawmammmmwm%mmwm
WWW. .gov. 1

For thce gfa %‘;:tle detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.c ec.gov.in.

ssistant' Commissioner or Deputy -



Appeal No: GAPPL/COM/STP/2771/2022
:: 3rdfer 3Teer / ORDER-IN-APPEAL ::

M/s. Rameshbhai Odhavjibhai-Ghori,. Shedhavadar (hereinafter referred to
as “Appellant”) has filed the present Appeal against Order-in-Original No.
31/SERVICE TAX/DEMAND/2022-23 dated 15.04.2022 (hereinafter referred to as

- . [impugned order’) passed by the Assistant Commissioner, Central GST Division,

Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
ghared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 and 2015-16 of the Appellant. A letter dated
15.07.2020 was issued by' the Jurisdictional Range Superintendent requesting the
Appellant to provide information/documents for the Financial year 2014-15,
;*2015-12; 2016-17 & 2017-18 (upto June-2017). The said letter was also sent
i:hrough email to the Appellant, however, no reply was received from the

e

Appellant.

3. _ In absence of data/information, a show cause notice dated 18.08.2020

%Was issued to the Appellant demanding Service Tax and cess to the tune of Rs.

1k ?7,11,319/ - under Section 73(1) of the Finance Act, 1994 (hereinafter referred

to as ‘the Act’) alongwith interest under Section 75 of the Act. It was also
proposed to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of
the Act upon the Appellant.

4. The adjudicating authority vide the impugned order confirmed Service
;Tax demand of Rs. 27,11,319/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 27,11,319/- under Section 78 of
the Act and also imposed penalty of Rs. 5,000/- each under Section 77(1)(a),
77(2) and 77(1)(c) of the Act. ‘

5. Being aggrieved, the Appellant has preferred the present appeal on
grounds that they are regularly filing income tax return and are assessed to
income tax for business income of job work of diamond cutting and polishing.

The service of diamond job work is exempted from the Service Tax vide

‘Notification No. 25/~2012-Service Tax dated 20.06.2012 entry No. 30 (ii)(b). The

| Adjudicating Authority failed the consider the facts.

6 The matter was posted for hearing on 27.01.2023. Shri Dhanesh Patel,
fAccountant appeared for personal hearing with letters of authorisation. He
submitted that the appellant’s in these cases were providing job work service
for cutting/ polishing of diamonds, which is exempted from Service Tax. They
have enclosed a copy of Form 26AS, ITR, Balance sheet, Profit & Loss Account
and labour charges invoices for job work with the appeals. He submitted that

the appellants had moved out from their village address to other bigger cities in
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search of better opportunities and therefore did not receive any letters, Show
Cause Notice, personal hearing letters or the Order-In-Original. When they got to
know of the impugned orders at a much later date, they have filed these appeals
within the stipulated time. However, at the time of filing of these appeals the
date of communication of the orders is mistakenly shown same as the date of
issue of the order. He undertook to provide exact date of receipt of the order in
each case within a week. He requested to set aside the impugned orders.

7 | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. To ascertain the exact date of
receipt of impugned order by the Appellant, a letter was issued to the
jurisdictional Assistant Commissioner who vide his letter dated 04.01.2023
informed that the imbugned order was served to the Appellant on 12.08.2022.
Thus, the appeal is not time barred. | find that Show Cause Notice had been
issued without verifying any data or nature of services provided by the Appellant
as the same had been issued only on the basis of data received frorﬁ the Income
Tax department and the Adjudicating Authority has confirmed the demand of
Service Tax vide impugned order.

8. | find that the main issue to be decided in the instant case is whether the
service provided by the Appellant is taxable under Service Tax or otherwise. On
going through the impugned order, it has been held by the Adjudicating
Authdrity that the service provided by the Appellant is a taxable service in
absence of information/ documents which were neither submitted by the
Appellant nor they had filed any defense submission and had not appeared for
personal hearing also. The Appellant on the other hand has stated their service
is exempt under Sr. No. 30(ii)(b) of the Notification No. 25/2012-Service Tax
dated 20.06.2012.

9. Now, as per the contention of the Appellant, it is to be decided whether
activity carried out by them is covered under Notification No.25/2012-Service
Tax dated 20.06.2012 and as to whether the amount received for providing the

services is taxable, or otherwise.

10. | find from the copy of Form 26AS and the sample copy of labour bills
issued by the Appellant to M/s. Interjewe Pvt. Ltd., Surat that during the -
relevant period the Appellant was engaged in job work services of cutting and
polishing of diamonds supplied by M/s. Interjewe Pvt. Ltd., Surat. On pérusal of
copies of the relevant documents, the amount (income) received as
consideration by the Appellant for the activity carried out by them is of working
upon Rough diamonds/ gemstones supplied by the customers. There is mention
of date, quantity of rough diamonds in carats, quantity of polished diamonds in

carats, rate per carat, and labour amount in the labour bill issued by Appellant

@/ Page 4 of 5
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to their Customer.

{11, The . relevant..clause...30(ii)..(b)..of .Natification..4N0,25/2012-ST. . dated
20.06.2012, which exempts certain taxable services from the whole of the
service tax leviable thereon under section 66B of the said Act, is reproduced
below:

“30. Services by way of carrymg out an intermediate production
process as job work in relation to -

(ii) any intermediate production process as job work not amounting to
manufacture or production in relation to -

(b) cut and polished diamonds and gemstones; or plain and studded
jewellery of gold and other precious metals, falling under Chapter 7 1 of
the Central Excise Tariff Act, 1985 (5 of 1986);

{c)... or
@) .L.h ,
12.  In view of the above discussion, | find that the Appellant has carried out

an activity (service) and has received certain amounts/ income (consideration)
by providing services by way of carrying out services of job work of cutting and

ipolishing of Diamonds/ gemstones. The said service provided by the Appellant

"~ |though a taxable service, is fully exempt from Service Tax as the same clearly

falls under clause (ii) (b) of Entry No.30 of the Notification No.25/2012-ST dated
20.06.2012. Hence, the Appellant is not liable to pay any service tax for the

service rendered by him and | hold accordingly.

13.  In view of discussions and findings, | set aside the impugned order and

allow the appeal filed by the Appellant.

14, 3fUiIddl gRI.Gol B 715 SUId HT FueRT SRed adid | fparomarg |
14. The ap eal filed by Appellant is disposed off as above.

wgted %
\ Lt
slahy (fRra yamg ﬁTF)/ (Shiv Pratap Singh),

HFFA (3rdrer)/Commissioner (Appeals)

IBy R.P.APCST APPE s &

[T, T &
M/s. Rameshbhai Odhavjibhai B e SR
Ghori, Opp.: Ramji Temple, : ] |
Shedhavadar, Fariyadka, a1, ASTael, PACH, HEAR
Bhavnagar-364060. : 364060 |

1) #ATT JgFd, IF U9 {AT I TG Fegld 3c9T6 Yoeh, ToRTd &1, JACEE
F ST gl

2) HYFA, gEJ Td [T I UH FeA 3cUG Yoh, AR HRIEFAT,

HIGAIR HI IRy HRAEREN &

. Page’ 50f5
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3) AR IYFA, G T AT W TG FeAT 3G Yo, HEAIR HI HATH
Frdarer &4 : ;
4) FeIS HGFd, 9] Ud FaT W U9 Feqid 3cUE Yoeh, HIGAIR-1 HUSH

HTERAF FHAATE &
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