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T smer H@&4T(Order-In-Appeal No.):
BHV-EXCUS-000-APP-112-2023
T e A arE /

Date of issue:

e T fRATw /

Date of Order: 31.03.2023 03.04.2023 :

=t fra waro g, s (ardiew), Torhe g aia /
Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.

AT AT/ TS AYH/ IUTYH/ TETAH AL, FrtT IeqTE Yo/ FATHYTER] TEAATH, TS / S/ qreftern gy sreferfa
ST o= smeer & gl /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /
|GST, Rajkot / Jamnagar / Gandhidham:

srftershai@yardt &7 AT U 94T /Name & Address of theAppellant&Respondent :-

Madhhabhai Harjibhai Sanchapara D42 Near Ramantra Mandir, Kaliya Bid,, Bhavnagar-364003

= se(erfte) & =i Fr€ = Auffm o 8% ST / STTREeor & §weT st 1T Y a9t g/

Any Efrson : aggieved, y . this Order-in-Appeal may file

an appeal to the appropriate authority in the following way.

IR 1 (e TE FATHL St =i & wi orfhie, Feia 3o o ATAHEH 1944 &t 917 35B F siwia ud
%’W 1994'=ﬁrm'<r86 ¥ s Rl sy fit s e § 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -

Fftereor gegisa & arfoaa auft A fir g, mewwmwﬁwwﬁﬁ%tﬁs aWo—vrm?rz e
Fe g, 7S fReelt, Fr ¥ s FlRke v

' The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
|in all matters relating to classification and valuation.

IuAn TR=8E 1(a) # FaTC 7T St F smrar v aft oS far oo, 0T Icue e v Fare] i s (Rt
ufEr et fifdsr,, BT o=, agameht wam smmat smaarET- 3¢o o g & FY i sy =iRw v/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd Floor, Bhaumali
Bhawan, Asarwa Ahmedabad- 380016in case of appeals other than as mentioned in para- 1(a) above
sfiefta =TT ¥ Twer afie T F & g F=ity e g (fien)fzareht, 2001, % Raw 6 % swta Reifa o
mEAsaﬁmwﬁﬁrﬁaﬁ%mwaﬂ%mﬁﬁ%m%m@qﬁ%w ST ST ges At 7T 5rST i 7T S T a6
SHTAT, FIT 5 ATE AT IHY 7,5 TG TIC 47 50 AT@ T TF F¥ar 50 9@ T F AfAF ?ﬁmsr 1,000/- ®9¥, 5,000/- &7%
arET 10,000/ - ¥4 F7 Fuifa s ez & wfa da7 w1 ﬁu’r&vwmw meﬁ?-ﬁwm’rﬁmﬁsm%m
PR F W%Wvﬁaﬁﬁrﬁm % g T ity &% T e ST =R | wE it sgwmhﬁwsnm
# g7 AR Sret @ead mﬂwﬁwwﬁ&mmilwmsr(éw&)%mmﬁ%w 00/- wwT 1 Fuffa
[ STHT AT g 1/
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
entraf) Exc1se ({\% al) Rules, 2001 _and shall be accompanied a%amst one which at least should be accompanied
by a fee of 5000/-, Rs.10,000/- where amount tydemand/mterestt[penal ty/refund is upto 5
Lac., 5 Lac to 50'Lac and above 0 Lac respectively i m the form of crossed bank dr avour of Asst. Regi strar of
branch of any nominated public sector ace where the bench of any nominated public sector bank of

%he pflaRce g(l)lg;e the bench of the Tribunal is sm,late«iJ Application made for grant of stay shall be accompanied by a
ee of Rs

| aﬁvﬁuwmﬁww%wam,ﬁﬁaﬂﬁuw,lgwﬁwasﬁ) & Jrerta YAt FRawraret, 1994, & s 9(1) F Tga Ruifa
9= S.T.-5 & =1 et ¥ Y o7 wndt ue sus g R e ¥ fAeg adfier i wft &), swht 9t am § denr 7Y (S5 ¥ iy
| g gt =fRw) &R TH ¥ W ¥ 9 uF 9 F qry, et A A 7t sqrsr f w1 SS9 /@ quihn, e 5 are v 36y
:WSHTGF‘TQHT5O T T F9aT 50 @@ 9T ¥ syt § ay wAer: 1,000/- m?f 5000/- mm10000/ TGN FHT

BEIEG) *F 7 ¥ fl i
? mmﬂ%@rﬁﬁ'mmww Qgﬁwsnmﬁ@mw%qm BEIRKS
Wﬁwaélwmw%ﬂr(éaﬁr %mmw%msgm mﬁﬁ&asﬁmm‘@mu

The appeal under sub sectlon (1) of Section 86 of the Finance Act, 1994 to the Appellate Tnbunal Shall be filed in
quadruplicate in Form S. 2 grescrlbed under Rule 9(1) of the Semce ax Rules, 1994, and Shall be
accompanie: y a_cop er appealed ainst (one of which shall be certified copy) and should be
accompanied by a fees of Rs 00 /- wherc the amount of service tax & mterest demanded & penalty levied of Rs.
. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more than
five lakhs but not exceedin Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than e form of crossed bank draft in favour of the Assistant Registrar

es m
of the bench of nominated Pu hc SectorpB Place where the bench of Tribunal is situated. / Application
ade for grant of stay shall be accompanied by a fee o
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= afafaw, 1994 $i oy 86 #f IT-aTsit (2) UH (2A) ¥F siata af fit Wt snfrer, Farc FrawaTe, 1994, & faw 9(2) ‘wa

9(24) ¥ wed FRuifa s S.T.-7 # Fit 1 7l U3 T6F A7 Y, FT I GoF AT AL (), FEIT IS e &I
aTfa smeer it wfaat @ FE (I & ©F 9Tyl e =1ik) S AT GIT HETAF A FAAT ITTYHF, Feh 1T IS e/
HATHT, HT AT FTATIEFTO T AT o T F7 A7 I Aot snger A 9fF ot & F srery w0 0fr |/
The appeal under sub section 62 and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2}):,? (2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the ag%zal before the Appellate Tribunal. :
AT e, FTT I OF TF Farnd snfiefia o (dRe) F wiv srfiet % A # F1T I 95 F ATArTaT 1944 # Avy
35T & siaeta, St Fit i sfffaw, 1994 $it umr 83 ¥ siasta amae 1 ot wnp 1 7€ 2, = awRer F 9y srfrefrm sl #
FfTeT LT THT IATE LoH/AAT F AT F 10 SFera (10%), 5T 77 va qtar farfa &, a1 sqatar, s@ Faer i Farfaa &, w0
AT T ST, w9 < A ¥ siaa s ks areft srfa ¥ ot 7w w0 s @ st T an
FTT IATE o U JAT F S A B G g & ey o 3
(i) &= 11 ¥ ¥ siavia &0
(i) e s R A A @Aty
(i) e s Rt F faw 6 % st 3 @
- Fud 7 & 5 a0 F weww &=y (@0 2) aftfaw 2014 %m%ﬁ%ﬁwﬁ;ﬁuw@mﬁ%mﬁwﬂzﬁw
T AT TG A FT AR Tt gr/ :
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
ii1) amount t%ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not atlgplg to the stay agplication and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

T qLH A

Revision application to Government of India: ; :

TH AR H GAAAAT T Ruforaa qrar &, FHT I o afufTaw, 1994 i oy 35EE F Tawoiqs ¥ siqeiaera< afaa,

ST CHIL, AT srae $57s, 3 wamerg, worer fawimn, sty wifen, sftawr $iw wawr, dag w4, 7 Reef-110001, &1 fFar

ST |EQI

A revision /zix:pplication lies to the Under Secretar%l to the Government of India, Revision Application Unit,
txiy gg dmance, Degamnent of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

Minis!
11000 er Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:

AT & et ¥ [T F, ﬁgﬂ;r«rf*?ﬁ WW%W ?ﬁqmmw%ai'q;m B 1 f%%
_ @;‘S‘I‘( {ﬂ%mﬁgﬂw 3, 4T AR g 'mﬁ:ﬂrvrgm%wvr ﬂmﬁ%?mw
SIS T | AT & AT |

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse .

W%mgtﬁﬂﬁtrgm%ﬁﬁﬁnﬁﬁtﬁm%ﬁ%ﬁmﬁmnaﬁﬁﬁﬁmw% (Rae) ¥ 5ot &,
ST AT ¥ aTe T g 41 & it gt fiwft )/ i

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of theé goods which are exported to any country or territory outside India.

Ife IS F T FAH ﬁmm%w,mmwﬁmﬁmmw I
In case o?’l’gaoods expor'?erg outside India export to Nepal or Bhutan, Withoutg p:éyment of duty.

ITTT F AT 5 & & fore it =t e 3w srfarffaw wa sa3 RS sraemt & aga a6 78 & s 0 s
A (3rfrer) %mgaﬁ‘%—g}( (Hi?zq),lggg%m 109 %m%ﬁﬁmm%wma%ﬁ%m
I/
ge%dit of any duty allowed to be utilized towards pg)ément of excise duty on final products under the provisions
T

of this Act or the Rules made there under such order is ]iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

mmﬁﬁmmﬂw}z&sﬁ,ﬁﬁﬁwmw(m)w,zool,%ﬁWQ%mﬁﬁﬁw{w
TS F "I F 3 ug%a’aﬂ?fﬁwﬁwf%q|mm%mwmwammﬁﬁmmﬁaﬁw%m |
& FIT IS o , 1944 $ g1 35-EE ¥ qga Ruifta go 7 st F aeg ¥ a7 0% TR-6 6t Wiy dorg &7 st

|
The ab/ove aplplication shall be made in dlg_)licate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gf)pealed against is
communicated and shall be accompanied by two,_copies each of the OIQ and Order-In—Apge . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.

QAL A & |y Referiag Rutfa ses @ gt 6 s |
aﬁ@m@m@mﬁqﬁmmmﬁﬂgmzow- mg‘tﬁ?ﬁ% ST 3T IR 60 T TF A1 €99 § SqET 81 a1 €94
1000 -/ FT SFTaT™ ST

The revision ag%ﬁcaﬁon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

T2 T AR F F< T S qHTAY & T W*?ﬂ?ﬁ I & T ST TR s A F
ﬁ%ﬁm@ﬁﬁ&%mﬁw @w%!m%vmﬁﬁmﬁﬁmm 1/ m@fg
if the order covers various umbers of order- in Original, fee for each O.I,O. should be paid in_the aforesai
manner, notwithstanding the fact that_the one appeal to the Appellant Tribunal or the one apI%hcatmn to the
Cenﬁral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

JATHAIET AT ok JAAET, 1975, F JIqgal-1 F Iqa o AL TF &9 akq 7 9 w Ruifa 6.50 w7 T
[T fefae | :

One copf‘lyﬁﬁof application or O.1.O. as the case ma}ilbe, and the order of the adjudicaﬁ.nglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

mm,wm?@wmmmwm&m) FRawrast, 1982 # affia g s gaffaa aaet 7
Fferfera FTT arer sy 1 37 oft e s Sy smar 1/ s .
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

aqsrﬁg-ﬁv [ gﬁrmmammﬁmmmm%mwwm
www.cbec.gov.in |

For the elaborate, detailed and latest {)rovisior_ls relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.




2 Appeal No: GAPPL/COM/STP/ 2765/ 2022
" :: A &R / ORDER-IN-APPEAL ::
- M/s..Madhabhai.Harjibhai.Sanch -Bhavaagar.(bereinafter.cef
as “Appellant") has filed the present Appeal agalnst Order -in- Onglnal No.
758/SERVICE TAX/ DEMAND/2021-22 dated 22.03.2022 (hereinafter referred to as

‘impugned order’) passed by the Assistant Commissioner, Central GST Division,
Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2.‘ The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
ithe Financial year 2014-15 and 2015-16 of the Appellant. A letter dated
15 07.2020 was issued by the Jurisdictional Range Superintendent requestlng the
Appel(ant to provide information/documents for the Financial year 2014- 15,
2015-16, 2016-17 & 2017-18 (upto June-2017). The said letter was also sent

through email to the Appellant, however, no reply was received from the
Appellant.

3. = In absence of data/information, a show cause notice dated 10.09.2020

was issued to the Appellant demanding Service Tax and cess to the tune of Rs.

[ 129,72,639/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred

to as ‘the Act’) alongwith interest under Section 75 of the Act. It was also
proposed to impose penalties under Section 77(1)(a), .78, 77(2) and 77(1)(c) of
the Act upon the Appellant.

4, The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 29,72,639/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 29,72,639/- under Section 78 of
the Act and also imposed penalty of Rs. 5,000/- each under Section 77(1)(a),
77(2) and 77(1)(c) of the Act. '

45. Being aggrieved, the Appellant has preferred thce present appeal on
grounds that they are a proprietor engaged in business of diamond job work
intermediary service and regularly filing income tax return and are assessed to
‘incpme tax for business income of job work of diamond cutting and polishing.
‘The service of diamond job work is exempted from the Service Tax vide
'Notification No. 25/2012-Service Tax dated 20.06.2012 entry No. 30 (n)(b) The
Adjudicating Authority failed the consider the facts.

i

6. The matter was posted for hearing on 27.01.2023. Shri Dhanesh Patel,
' Accountant appeared for personal hearing with letters of authorisation. He
submitted that the appellant’s in these cases were providing job work service
for cutting/ polishing of diampnds, which is exempted from Service Tax. They

have enclosed a copy of Form 26AS, ITR, Balance sheet, Profit & Loss Account

labour charges invoices for job work with the appeals. He submitted that

@/ Page 3 of 6
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the appellants had moved out from their village address to other bigger cities in
searéh of better opportunities and therefore did not receive any letters, Show
Cause Notice, personal hearing letters or the Order-In-Original. When they got to
know of the impugned orders at a much later date, they have filed these appeals -
within the stipulated time. However, at the time of filing of these appeals the
date of communication of the orders is mistakenly shown same as the date of
issue of the order. He undertook to provide exact date of receipt of the order in

each case within a week. He requested to set aside the impugned orders.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. To ascertain the exact date of
receipt of impug>ned order by the Appellant, a letter dated 23.12.2022 was
issued to the jurisdictional Assistant Commissioner who vide his letter dated
04.01.2023 informed that the impugned order was served to the Appellant on
12.08.2022. Thus, the appeal is not time barred. | find that Show Cause Notice
had been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department and the Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order.

8. | find that the main issue to be decided in the instant case is whether the
service provided by the Appellant is taxable under Service Tax or otherwise. On
going through the impugned order, it has been held by the Adjudicating
Authority that the service provided by the Appellant is a taxable service in
absence of infbnmation/ documents which were neither submitted by the
Appellant nor they had filed any defense submission and had not appeared for
personal hearing also. The Appellant on the other hand has stated their service
is exempt under Sr. No. 30(ii)(b) of the Notification No. 25/2012-Service Tax
dated 20.06.2012.

9. Now, as per the contention of the Appellant, it is to be decided whether
activity carried out by them is covered under Notification No.25/2012-Service
Tax dated 20.06.2012 and as to whether the amount received for providing the

services is taxable, or otherwise.

10. | find from the copy of Form 26AS and the sample copy of diamond -
jobwork invoices issued by the Appellant to M/s. Interjewe Pvt. Ltd., Surat that
during the relevant period the Appellant was engaged in job work services of
cutting and polishing of diamonds supplied by M/s. Interjewe Pvt. Ltd., Surat.
On perusal of coﬁies of the relevant documents, the amount (income) received
as consideration by the Appellant for the activity carried out by them is of
working upon Rough diamonds/ gemstones supplied by the customers. There is

mention of date, quantity of cut and polished diamonds in carats, rate per carat,
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and labour amount in the diamond jobwork invoice bill issued by Appellant to

their Customer.

e

Tt L T babiin o My vovkig

11.  The relevant clause 30(ii) (b) of Notlﬁcatlon No 25/2012 ST dated
20.06.2012, which exempts certain taxable services from the whole of the

service tax leviable thereon under section 66B of the said Act, is reproduced

beylow:

“30. Services by way of carrying out an intermediate production
process as job work in relation to -

(i) any intermediate production process as job work not amounting to
manufacture or production in relation to -

(b) cut and polished diamonds and gemstones; or plain and studded
jewellery of gold and other precious metals, falling under Chapter 71 of
the Central Excise Tariff Act, 1985 (5 of 1986);

:12. In view of the above discussion, | find that the Appellant has carried out

an activity (service) and has received certain amounts/ income (consideration)

by providing services by way of carrying out services of job work of cutting and

polishing of Diamonds/ gemstones. The said service provided by the Appellant
though a taxable service, is fully eﬁ(empt from Service Tax as the same clearly
falls under clause (ii) (b) of Entry No.30 of the Notification No.25/2012-ST dated
20.06.2012. Hence, the Appel(ant is not liable to pay any service tax for the

‘service rendered by him and | hold accordingly.

13.  In view of discussions and findings, | set aside the impugned order and

allow the appeal filed by the Appellant.

14, aﬁaﬁﬁmaﬁaﬂﬂémﬁﬁmmm@ﬁmw%

14. The appfl f}[ed by Ap 5ellant is disposed off as above.
: /-— M

ST/ RS BORICHA  (1q welTg ﬁ‘{)/qﬁnv Pratap Singh),

[EnEH [ St z*,sr*ntendmt

¥.9. U4 AaT F ey, TARAIgad (3rdYer)/Commissioner (Appeals)
By R.P.A.D. CGST Appeals, Rajkot
' To, qar #,
M/s. Madhabgaj‘?a;ljibtrw?:{am . FTTHTS ENSTE WIUTRT, D-42, TH
I?Aaannctr:ge\j\iz;idlr Kéliyi?aié, (TR S, SR Hive |
Bhavnagar.

1) HAEY A, aﬁruaﬁmawuaéﬁﬁwmaw Wmm
aﬁmﬂ%ﬁl

2 e

Q) HFFd, IE Td [ar I TE FeRT IcUE Yo, HEHIR AT,
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HIGTIR 1 3TaeTeh HAar &l

3) SR IYF, ¥ UG {AT F TG deald 3cU1G Yo, HGTR H HETS
HIAEET &l

4) WEIF HYF, IF] Td JdT F Td Fogld 3cU1G Yosh, HGAIR-1 HUST i
IaRTSF FAEE! ¢l

. _—5) S sl
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