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WT??[ ATR4r FE@AT(Order-In-Appeal No.):

|
o BHV-EXCUS-000-APP-111-2023

or &7 fATs /
[Date of Order: 30.03.2023

T8 FH fr ardE /

Date of issue:

ft fre wara Rig, smger (enfiew), Torre gy wiia /

assed by Shri Shiv Pratap Singh,Commissioner (Appe_als),Rajkot.
A/ G A/ IITYH/ HETAF AT, FA1q IATT oo/ JATHY/TE] TAHATH, SIS /| STHAT / mﬁzrrmammﬁﬁ
e sreer & giora: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /
3ST, Rajkot / Jamnagar / Gandhidham:

03.04.2023

T e gAY 7 AT U9 7qT /Name & Address of theAppellant&Respondent :-
i/s. Deep Jaysukhbhai Shah Clo- Rajdeeo Ceramic Ind., Amarpar, Thangadh-, 363530 -
aﬁﬂ(m)ﬁwﬁvﬂiwﬁﬁﬁﬁﬁ%%aﬁ%ff STTRTEY / ATFAror F e o qER A qFAT g
Al };ppeal to err Sa%?)ropriate augo?l(gy in the follo%ring way. tii RS e gl e
A) AT 6% |, Fvaid IcdT8 0 Td 9T srdieia =qrarharecer & aia stdier, S Iaame e Aty 1944 7 g 35B & siavd ue
( . 1994 $ a1 86 ¥ siarter ArwferfRra swrg Y o wwdt & 1/ ; _‘ :
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: - -
(i) ' g & weafeurd et Arre €A 6F, FRTT IR 4oF UF qare srfteta e i f&dw s, e stiw | 2, aree

°,ﬂ'§ﬁv—vﬁ,a?riﬁrwﬁarf%q|/

he special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
all matters relating to classification and valuation.

(i) 'vﬁ?ﬁwﬁ%’éﬁ1(a)ﬁmmﬂﬁ%m%ﬁwmw,ﬁwwsﬁ@maﬁ?ﬁww@ﬂw(f@m%z)ﬁ.
6 st afir fifye,, Bt e, agaTelt waw srmaf FgHaerETE- 3¢o0 o L @Y i I =TRY 1/ :

o the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 24 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
T RTATIREROT ¥ qHeT e YEIA A F (A Fea 17 IeqrE o (rfien)Rammaeht, 2001, F Faw 6 ¥ siwsta faifa g wr
T EA-3 &1 ST YA # oot R 9T =10 | S & 9 & 9 U Wi h 91, Sgi SeaTe e T qT 54Tt i 9T ST S @
RfHT, ¥9C 5 AT AT IAY FH,5 9@ TIC 7 50 1@ T a6 A9aT 50 97 TqC § FfqF ¢ 9F FAw: 1,000~ ¥, 5,000/ A
10,000/~ =7 %7 Feffea smr gow § 9T gog 70 Ruifa g F1 goam, d@fta seftsfta mmafesor & e F s
ar & freft ofr ard o & ﬂ?mmﬁ%ﬁ%hwmﬁmmaﬁmﬁﬁmwmw,%ﬁwm@w
Hafirg srfieftr =raTferETer # arat g § | S99 ARy (R #9€) * o sred-a7 F wra 500/~ w9 v Auita

1

(i)

e appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
cn‘ch}3 E)%CISC (xl‘\%%cal) Rules, 2001 and shall be accomggmed aéamst one which at least should be accompanied
by a fee of Rs. 1,000/- RS.SOOOé-, Rs.l0,000é- where amount o dutydgmand/mtcrpst penalty/refund is upto 5
ac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of
branch of any nominated public sector bank of the (f)lace where the bench of any nominated public sector bank of
the pfl?zce ‘g&f):ye the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a
ee of Rs. - v y

frar =i ¥ awer srfrer, faer srffam, 1994 Y amer 86(1) ¥ sigvia dara< fRawar, 1994,%1’%#!79(1;) ¥ quq et
S.T.-5 & =7e wiegt & £ 7 w3t w3 g6 qrg forg ander ¥ faeg afier it vt &, swet wf¥ v F dorw £ (IH FwF A
g 2t TR oK T q FW q W CF WA F A, gt Fava< i 7t zuw hr Sl ST AT AIAT,EIC 5 FTE@ AT IHH
: ,Smmwiéoﬁmw%ﬁmm HTg w9 § Afgw g a1 wAe 1,000/ Sgr 5,0%0/— TIY AT 1%9{2?%-%?
BLUE o T e £1 Ruifa Wﬂwmﬂm RIRUCEIN ) WW fat oft .
AT TorTa &1 & deh GTLl ST @ithd a% T ST ATRT | ST HT ST, 5 I 3G AT@T iRy Stet gafid
SEIEiE WESTQWM@W%H(@W) ¥ frg smarea-a= & are 500/- mﬂﬁmﬂﬁ@ﬁwﬁv

e appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
! uadr%%]icate in Form S.T.S( a)s IdJrescribed under  Rule 9(1) of the Service I[)‘laéa’x Rules, 1994, and Shall be
laccompanied by a_copy. of the order appealed against (one of which shall be certified copy) and = should be
accompanied by a fees of Rs. 1000/- where the amount of seryice tax & interest demanded & penalty levied of Rs.
5 Takhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s more than-
five lakhs but not exceeding Rs. Fi Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than s rupees, in the form of crossed bank draft in favour of the Assistant Registrar

£ the bench of nominated Public Sector Bank of the place wh/ere the bench of Tribunal is situated. / Application

(B)

ade for grant of stay shall be accompanied by a fee of Rs.500/-.



i)

(id)

©

(i)

(iv)

v)

(vi)

(D)

C(B)

(F)

(G)

e

v
fam ffam, 1994 7 61T 86 1 IT-aTH (2) U (24) F sfeeta 7of i et snfie, Fara P, 1994, ¥ fraw 9(2) wF
9(24) ¥ Tea Ruifg wo=r S.T.-7 # ft 91 FHAt vF 36F Ay g, FT ITT o AT A (), FHIT ITE 5 G
TTRT e R wfat dew F (ITH § F 9 sl @ TR 3R AT T TGS Y AT I, FHIT IS o/
AT, FT AT =ATATIRFT F AT T F F7 ey 3 ATy Fraer H g oft wra F ey w7 Inft )/

The apgeal, under sub section 52% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2})3& (2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy .of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
HHT o, T IR oF TF JATHT AT iR (3Rw) %a%m%mﬁﬁwmww@ﬁw 1944 £ gy
35T F st ot At AT sfefaw, 1994 aer 83 ¥ st Fame F1 ff Ay A 7€ 2, T w5 AR arfiehta R F
i FTA T IeATE LEH/AAT F AT F 10 SRy (10%), T 7T 0 Ftar RBarfea 2, AT JATAT, T Fa guiAr Farfa &, w1
AT f3var S, Ferd @ 5@ ar ¥ s s R o et sifiv 3 afer 2w aE s & as T an
‘ FATT ITTE QL TF FATHT F et AT g 10 e & Py amfarer 2

(i) T 11 A F ST EH

(i) F7ae ST Y Y 7 T iy ;

(iii) 73 ST gt & Faw 6 ¥ sty 37 o

- F9q 78 ¥ 77 4 ¥ yrawe g (6 2) sf@femr 2014 F A & 7 Rt ardfiefty st ¥ g R

T 3T Od e T AT AR 2/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on p:lyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

on

penalty, where penalty e is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
(1) amount tEslayable under Rule 6 of the Cenvat Credit Rules :
.- provided further that the provisions of this Section shall not %gpllg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

AT GG AT
Revision application to Government of India: \
T =T T Rt am=t 7, T sare g aftfaw, 1994 #T &7 35EE ¥ TIHILGH ¥ saviqea7 afg,

T AR, Qe s §5mE, farey sirerar, Troresr R, <t i, sftar g s, dee =, 7 Ref-110001, #r
STTET =T EQI

A revision /%pplication lies to the Under Secret: to the Government of India, Revision Application Unit,
Mxmstxiy of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE

EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:

R R AR ORI AR ks b i R Gk
TR g H qum ¥ u’mg i/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

m%wﬁﬁwmaﬂﬁﬁmwﬁm%ﬁﬁwﬁﬁmﬁmwWf’rw%’-ﬁﬁwmw%gz(ﬁ%z) F AT
ST AT % ATey et Oy AT é iy Rata B i/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

RIEERIEES mw%gﬁmm%w,mw Fr 77 PRafa B g /
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

ITTT F T O F & fore it s e < sfafaw v o R st F qgd e i w o 0 e
s (3rfier) %mgm (7 2),19§%ﬁﬁm 109 %mgﬁﬁﬁmma@ﬁﬁtwma%ﬁ%m

1/ :
gr;regdjt of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is ]iassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

IYUH e Fit & Ff=TT g7 dear EA-8 §F, a‘rﬁﬁumw(m)ﬁwm%ﬁ,zom,%ﬁWQ%mﬁﬁﬁsg,w
AT F FIGTF 3 et T ST TR | ST AT F 1 qF 297 7 Afier aneer $¥ 2 wfgt ey 7 s RO "
@WWQ@%, 1944 # urxr 35-EE ¥ qga Ruffa o i srwrrft ¥ amg, ¥ 9 1w TR-6 At wfY g $t st

|/
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), RI%%S, 2001 within 3 months ﬁpom the date on which the or;der sought to be g})pealed ainst is
communicated and shall be accompanied by two _copies each of the OIQ and Order-In—Apge . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. ;

AL ATAET F AT r?ggm Rutfa o ft srerrft 6 srht | ;

wﬁmwwagw wmmg‘tﬂ;@-&zoo/-aﬁrwm ST 3R T §AW T TF AT S T STET A A7 Y
1000 -/ &1 AT STl

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang s. 1000/- where the amount involved is more than Rupees One Lac.

If2 39 e ¥ FE T e ERIENER sr%? 1.8 Frar s e A FER ET
ﬁ%@ﬁﬁgﬁﬁﬁng% T’Tﬁ‘%?(ﬂ'( E%%ﬁ@mmm | / In case
if the order covers various umbers of order- in Original, fee for each O.I,0. should be paid in_the ‘aforesai

manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one ap%hcat_lon to the
Cenﬁral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TN AT AT g% AfdfREw, 1975, F a1 ¥ o G9 aRe ud e ang f 9f © fuiRd 6.50 T 5
AT fefehe s |

One coplywof application or O. é as the case ma&be, and the order of the adjudicatinglauthodty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.

@ﬁmsﬁ,%ﬁﬁww?@ﬁwwﬂ?ﬁtwﬁaﬁw(ﬁﬁ&) Fraamaeft, 1982 # aftia v s dafug wmw=t #t
gftaferg w31 ar Faat A &l ft eqry srfa G smar g/

Attention is also invited to the rules coverinﬁ these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

3Ig rfiefta ﬁgﬁpaﬁ@amﬂmﬁam,ﬁmsﬂraﬁmmwﬁ%ﬁq,mﬁﬁwﬁvm
www.cbec.gov.in 1 3@ ? !({ i . - : :

For the ela%orate detailed and latest {)rowsmr,ls relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in. ;
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i 3rdYer 3meer / ORDER-IN-APPEAL ::
M/s. Deep Jaysukhbhai Shah, Thangadh (hereinafter referred to as

Appellant”) has filed the present Appeal against Order-in-Original No.
113/AC/NIS/SNR/2022-23 dated 06.12.2022 (hereinafter referred to as -

¢

[

-

—

mpugned order’) passed by the Assistant Commissioner, Central GST Division,
Surendranagar (hereinafter referred to as ‘adjudicating authority’). '

24 The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial Year 20145-16 of the Appellant. Letter dated 12.01.2021 and email

d
L questing the Appellant to provide information/documents viz. copies of I.T.
Returns, Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax

Returns, Annual Bank Statement, Contracts/ Agreements entered with the

ted 13.01.2021 were issued by the Jurisdictional Range Superintendent

persons to whom services provided etc. for the Financial Year 2015-16. However,

np reply was received from the Appell‘ant.

3; In absence of data/information, a Show Cause Notice dated 24.03.2021.
Ps issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
2)47,264/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
tc?‘impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the ‘Act
pon the Appellant.

=

44 The above Show Cause Notice was adjudicated by the adjudicating
a\Lthority vide the impugned order who confirmed Service Tax demand of Rs.
2}47,264/- under Section 73(1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 2,47,264/ - under Section 78 of the Act, imposed penalty

of Rs. 3,000/- each under Section 77(1)(a) and 77(2) of the Act.

5 Being aggrieved, the Appellant has preferred the present appeal on

Vd

rious grounds as stated below:

(i

investigation and only based on the data provided by income tax department as

The Show Cause Notice and impugned order has been issued without

per TDS and Income Tax return is not sustainable in law as no investigation and
effort to know whether the‘ said amount is towards providing service or if there
is| any service then which type of service has been provided by them and
ether Service Tax is payable or otherwise on such services. The CBIC has
issued advisory not to issue notivces without any verification and notices must not
be given due to ITR-TDS and Service Tax amounts are distinct. They placed
liance on Ravindra Pratap Thareja Vs. ITO reported as TS-657-1TAT-2015(JAB),
‘_rt on its own motion Vs. CIT (2013) 352 ITR 273, CCE Vs. Mayfair Resorts
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(2011) 22 STR 263 and Synergy Audio Visual Workshop P. Ltd. Vs. Commissioner

of S. T. Bangalore 2008 (10) STR 578, Amrish Rameshchandra Shah Vs. UOI and
Others - 2021-TIOL-583-HC-MUM-ST. They also relied upon CBIC instruction dated
26.10.2021 and Order-In-Appeal No. BHV-EXCUS-000-APP-022-2021-22 dated
31.03.2022 issued by the then Commissioner (Appeals), Rajkot. They further
stated that Hon’ble CESTAT Kolkata in the case of M/s. Luit Developers Pvt. Ltd.
Vs. Commissioner of CGST & C.Ex., Dibrugarh reported in 2022-TIOL-180-CESTAT-
KOL. '

(i)  The difference benches of CESTAT and High Court had consistently taken
view that no demand of Service Tax can be made on the basis of data provided
by income tax authorities, 26AS, Balance sheet of ITR and they relied on the
decisions in the case of Vatsal Resources Pvt. Ltd. Vs. CCE, Surat - 2022-TIOL-
681-CESTAT-AHM, Reynolds Petro Chem Ltd. Vs. CCE, Surat-2022-TIOL-731-
CESTAT,AHM. Shresth Leasing and Finance Ltd. Vs. CCE, Surat-2022-TIOL-711-
CESTAT-AHM, Quest Engineers & Consultant Pvt. Ltd. Vs. Commissioner of CGST
& C.Ex., Allahabad-2022-(58) GSTL 345 (Tri.-All.), Ganpati Mega Builders (l) Pvt.
Ltd. Vs. Commissioner of Cus.,C.Ex. & S.T. Agra-2022(58)GSTL324 (Tri.All.).
Further there was no mention of nature of services provided by them and no
service wise and year-wise bifurcation of the income, no whisper of any

verification or any investigation carried out by the department.

(iii)  The Adjudicating Authority had issued the impugned order without taking
into considefation the reply to Show Cause Notice dated 02.12.2022 submitted
through email and submission made at the time of personal hearing by Shri Amit
Viramgami employee of Shri Hitesh V Shah & Co. CA, Surendranagar. The
adjudicating authority has issued the order on the basis of facts and his own
interpretations which were not a part of the Show Cause Notice as there was no
specific charge for an'y particular service or any ground which has. been
mentioned in the impugned order. The impugned order has been issued not on
the basis of any material evidence available on records or any investigation but
just negating the submissions made by them. The Adjudicating Authority ignored
the instructions issued by the Board and mentioned such facts and taken such
grounds which was never a part of the Show Cause Notice. There is an
established principle that the facts and allegations which have not been
mentioned in the Show Cause Notice, should not be a part of Order-In-Original.
The impugned order has travélled beyond the scope of Show Cause Notice and
they rely on Huhtamaki PPL Ltd. Vs. C.Ex. & S.T., Surat-l reported in 2021(50)
GSTL 309 (Tri.-Ahmd.), R. Ramadas vs. Joint Commissioner of C.Ex., Puducherry-
2021 (44) GSTL 258 (Mad.), Mackintosh Burn Ltd. Vs. Commissioner of Service
Tax, Kolkata-2020 (35) GSTL 409 (Tri.-Kolkata), Swapne Nagari Holiday Resort

. Page 4 of 7
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Vs. Commissioner of C.Ex. Raigad-2019 (21) GSTL 559 (Tri.-Mumbai), ST
Electricals Pvt. Ltd. Vs. Commissioner of Central Excise, Pune-1-2019 (20) GSTL
273 (Tri.-Mumbai), Ajanta Manufacturing Ltd. Vs. Commissioner of Customs :
Kandla-2019 (369) ELT 1067 (Tri.-Ahmd.).

iv) They were engaged in the activity of purchasing and selling uf equity
shares of various companies from the stock market. In the profit & loss account
it was recorded net of income of loss and out of total taxable service of Rs.
f7,05,272/ - on which the Service Tax has been demanded, Rs. 9,00,000/- was

Teceived towards trading of shares. The entire transaction is that of trading and

ot any means of providing any service. They relied upon definition of service

nd clause 29A of articles 366 of constitution of India. The autivity which

rovided by them is Rs. 8,05,272/- received as commission income as mutual
und agent and same are exempt being below threshold limit of Rs. 10 Lakhs as
er Notification No. 33/2012-Service Tax dated 20.06.2012. In the Financial year'
014-15, the turnover of taxable service was Rs. 7,42,500/- which was below Rs.
0 Lakhs and hence they are eligible for benefit of threshold limit of Rs. 10 Lakh

uring the current period under review also.

(v)  The charge of non disclosure of true and correct details is baseless and
xtended period cannot be invoked. They placed reliance in the case of Oriental
isurance Company Ltd. Vs. Commissioner, LTU, New Delhi-2021-TIOL-307-
ESTAT-DEL, Blackstone Polymers Vs. Commissioner of Central Excise, Jaipur-Il -

14 (301) ELT 657 (Tri.-Del.), Kirloskar Oil Engines Ltd. Vs..Commissioner of

ntral Excise, Nasik- 2014 (178) ELT 998 (Tri.-Mumbai), Hindalco Industries Ltd.
s. Commissioner of C.Ex., Allahabad-2003 (161) ELT 346 (Tri.-Del.), Circular No.
053/02/2017-CX, F.No. 96/1/2017-CX.I dated 10.03.2017.

—

- <L

(Y1)  No penalty imposable under Section 77(1), 77(2) and 78 of the Act in the
case of interpretation of law and they relied on judgment in the case of ITEL
INDUSTRIES PVT. LTD. as reported at 2004 (163) ELT 219 (Tri.-Bang.), Hindustan
Steel Ltd. reported in 1978 ELT (J159), Tamilnadu Housing Board Vs Collector of
Central Excise, Madras as reported at 1994 (74) ELT 9 (SC), Commissioner of
CL.Ex., Mysore Vs. Town Hall Committee, Mysqre City Corporation-2011 (24) STR
1"‘72 (Kar.), BSNL Vs. Commissioner of Service Tax, Bangalore - 2008 (9) STR 499
(Tri.-Bang.), Commissioner of C.Ex., Ludhiana Vs. Instant Credit-2010 (17) STR
397 (Tri.-Del.)

6 The matter was posted for hearing on 23.03.2023. Shri R. C. Prasad,
B

sultant appeared for personal hearing and submitted that the Appellant is
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not providing service to anyone but is having income only by way of interest,
. dividend on shares and income of Rs. 9,00,000/-from short term trading of
shares. None of these incomes is liable to Service Tax. Appellant had replied to
JRS letterg; enquiryng: by email and also replied to the Show Cause Notice but
these have been dezi’;irately ignored to pass the impugned order ex-parte. He

requested to set aside the Order-In-Original.

6.1 The consultant submitted written submission at the time of personal

hearing which is akin to grounds of appeal submitted by the Appellant.

¥ | have carefully gone through the case records, Show Cause Notice,
impugned order and appeal memorandum filed by the Appellant. The issue to be
decided in the case on hand is whether the activity carried out by the Appellant

is liable to Service Tax or not.

8. | find that the lower Adjudicating Authority in an ex-parte order found
. that in the ITR for the year 2015-16 of the Appellant, shared by the Income Tax
Department, the Appellant had provided services of Rs. 17,05,272/- and Service
Tax including cesses of Rs. 2,47,264/- was not paid by the Appellant. It is the
claim of the Appellant that they vide their email dated 02.12.2022 has
submitted their written submission. Shri Amit Viramgami employee of Shri Hitesh
V Shah & Co. CA, Surendranagar appeared for hearing on behalf of the Appellant
but the Adjudicating Authority passed the impugned order without considering

the same.

9. It is the contention of the Appellant that they are engaged in trading of
shares/ securities in stock market which is out of the purview of Service Tax. |
find that the Appellant submitted the copy Audit Report for the financial year
2015-16 alongwith Profit & Loss Account & Balance Sheet. In trading, profit &
loss account there is mention of sales & other income, dividend of shares,
income from mutual fund commission, profit of shares short etc. Thus, it is on
record that the Appellant is engaged in sale purchase.of shares/ securities.
Further, the tradfng of goods is falling under Section 66D of the Act. The stock
and shares are goods as per definition of ‘goods’ under Section 2(7) of the Sale

of Goods Act, 1930 which is as under:
“(7) “goods” means every kind of movable property other than actionable
claims and money; and includes stock and shares, growing crops, grass, and

things attached to or forming part of the land which are agreed to be
severed before sale or under the contract of sale;”

10. | find that under Section 66B of the Act, service tax shall be levied on the
value of all services, other than those service specified in the negative list.
Negative list denotes the list of services on which no service tax is payable under

Section 66B of the Act. As per Section 66D (e), trading of goods is a service

. specified under the negative list which is as under:

i and

s
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“SECTION 66D. Negative list of services.— 4

The negative list shall comprise of the following services, namely :— T
(a)....
(b) ....
i = S
).

(e) trading oj goods;”

1]

Agcordingly, on the activity of trading of goods, no service tax is payable.

10.1 Section 66B provides that service tax is leviable on all ‘services’ other

\ tian the services specified under the negative list. Therefore, for being exigible
t6

defined under Section 65B (44) which specifically excludes an activity of mere

service tax an activity needs to qualify as a service first. The term ‘service’ is

transfer of title in goods by way of sale. Thus, the activity of trading which is
merely buying and selling of the goods is not a service. Hence, the question of
service tax levy on the same does not arise. Accordingly, even if trading activiiy“ -
ig not specified under the negative list of services, it is not liable to service tax,

as it is not a service.

' 1.  In view of djscussions and finding as above, | set aside the impugned order

and allow the appeal filed by the Appellant.

D. aﬁaﬁmaﬁaﬁnﬁa@aﬁﬁmmaﬂ%ﬁmmél

g. The appeal filed by Appellant is disposed off as above.
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