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gT+6r snear i o ER.IN-APPEAL::

M/s. Gopalbhai Tribhovanbhai Rathod, Thangadh (hereinafter referred to

as "Appeltant") has fited the present Appeat against Order-in-Originat No.

111/2021-22 dated 26.06.2022 (hereinafter referred to as .impugned order,)
passed by the Assistant Commissioner, Central GST Division, Surendranagar

(hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that the lncome Tax Department

shared the third party information/ data based on Income Tax Returns/ 26A5 for

the Financial Year 2015-16 &. 2016-17 of the Appettant. A tetter dated

25.09.7070 and summon dated 27 .11 .2020 was issued by the Jurisdictional Range

Superintendent requesting the Appettant to provide information /documents for

the Financiat year 2015-16 &.?016-17. However, no repty was received from the

Appettant.

3. ln absence of data/information, a show cause notice dated 22.12.2020

was issued to the Appettant demanding Service Tax and cess to the tune of Rs.

4,13,780/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to

as 'the Act') atongwith interest under Section 75 of the Act. lt was atso proposed

to impose penatties under Section 77('l)(a),78,77(2) and 77(1)(c) of the Act

upon the.Appetlant.

4. The adjudicating authority vide the impugned order confirmed Service

Tax demand of Rs. 4,13,280/- under Section 73(1) atong with interest under

Section 75 of the Act, imposed penatty of Rs. 4,13,280/- under Section 78 of the

Act and also imposed penatty of Rs. 10,000/' each under Section 77(1)(a),77(7)

and 77(1)(c) of the Act.

5. Being aggrieved, the Appetlant has preferred the present apPeal on

grounds that during the period under consideration, they had provided service

by way of (i) construction, modification, iepairs etc. of kilns used in tites,

sanitaryware, refractory and brick manufacturing industries and (ii) suppty of

manpower to operate/ took after such kitns. The activity at Sr' No' (i) was in the

nature of works contract service since it also invotved transfer of property in

goods used for the said purpose and the consideration received by them for the

said actiiity did not cross the threshotd limit whereas the activity at Sr. No. (ii)

was covered by reverse charge, mechanism in terms of Notification No. 30/2Q12'

Service Tax dated 20.06.2017, as amended by Notification No. 071201S-Service

Tax dated 0t.03.2015. Hence, there are not liable to pay Service Tax, interest

and penatty imposed by the Adjudicating Authority. They retied in the case of

Uniworth Textites Ltd. Vs. Commissioner of Central Excise, Raipur- 2013 (288)

(S.C.) wherein it has been hetd that mere non-payment of duties is notLT 161

\&
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equivatent to .ottrrion or witfut mis'statement or suppression of facts. The

demand is not tenable on merit as well as timitation and thus, demand'of

interest and tevy of penatties is not tenable in the eyes of taw.

6. The matter was posted for hearing on 10.03.2023. Shri Vikas Mehta,

consultant appeared for personal hearing and reiterated the submissions in the

appeaL. He submitted that the tiabitity of Service Tax for manpower suppty is on

the recipients and the vatue of remaining service rendered in respect of kilns is

betow the threshotd timit. He requested to attow one week time for submission

of additionat documents and requested to set aside the Order-ln-Originat.

6.1 As undertook by the consuttant, they have not submitted any documents

in this regard.

7. I have carpfulty gone through the case records, impugned order and

appeal memorandum filed by the Appettant. The Show Cause Notice had beerr

issued without verifying any data or nature of services provided by the Appettant

as the same had been issued only on the basis of data received from the lncome

Tax department and the Adjudicating Authority has confirmed the demand of

Service Tax vide impugned order.

8. I find that the main issue to be decided in the instant case is whether the

service provided by the Appettant is taxabte under Service Tax or otherwise. On

going through the impugned order, it has been hetd by the Adjudicating

Authority that the service provided by the Appettant is a taxable service iil
absence of information/ .documents which were neither submitted by the

Appettant nor they had fited any defense submission and had not appeared for

personal hearing atso. The Appeltant on the other hand has stated that the

activity (i) was in the nature of works contract service since it also involved

transfer of property in goods used for the said purpose and the consideration

received by them for the said activity did not cross the threshotd timit whereas

the activity at Sr. No. (ii) was covered by reverse charge mechanism in terms of

Notification No.30/2012-Service Tax dated 20.06.2012, as gmended by

Notification No. 07l2015-Service Tax dated 01 .03.2015. Hence, they are not

tiabte to pay Service Tax, interest and penatty imposed by the Adjudicating

Authority.

9. I find that the Appeltant had not submitted the relevant documents/ data

to the Adjudicating Authority and atso not attended the personat hearing before

him. I find that the facts stated in the appeat were not avaitabte to the

Adjudicating Authority and he was constrained to pass ex-parte order. The

Appeltant had not avaited the opportunity of natural justice extended to him by

Appettate Authority as wett and has come in appeat with new facts. Thethis

fr G.( 9.- Page 4 of 6
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Appettant has not submitted any documentary evidences to substantiate their
ctaim of exemption of the services provided by them. rt is undisputed facts that
mere bald arguments that their services are exempt cannot be sustained in
absence of any cogent evidences. Therefore, I am of considered view that in
absence of any documentary evidences, the arguments advanced by the
Appettant are not tenabte being devoid of any merits. Thus, the Appeat fited by
them cannot succeed merety on arguments.

10. Tlle Appettant received copy of impugned order dated 26.03.2027 on

01 .04.2022 and fited appeal on 23.06.2022 i.e. tate by 23 days. ln condonation of
detay application, the Appettant stated that they detay in fiting appeat is due to
fact that the Appettant was not conversant with Engtish and hence, he was

unabte to grasp the gravity of the tiabitity arising from the order. The retevant

provisions deating with Appeats are as under:

SECTION 85. Appeols to the Commissioner of Central Excise (Appeals).-

(3A) An appeal sholl be presented within two months from the date of receipt
of the decision or order of such odjudicating authority, made on and ofter the
Finonce.Bill, 2012 receives the ossent of the President, reloting to seryice tox,
interest or penalty under this Chapter :
Provided thot the Commissioner of Central Excise (Appeals) moy, if he is
sotisfied that the appellant was prevented by sufficient couse from presenting
the appeol within the oforesaid period of two months, allow it to be presented
within o further period of one month.

On this, I find that the appetlant has not shown sufficient cause which prevented

them from presenting the appeal within the period of two months. Mere not

having knowledge of Engtish does not form sufficient cause to take shetter of

provisions of appeats rules/ Act. Hence, the reason stated in the condonation of

detay apptication is not convincing. The Appettant faited to demonstrate the

sufficient cause from presenting the appeat with reasohs and circumstances

under which they were prevented in presenting the appeal within two months.

Thus, I hotd that the reason for condonation of detay is neither genuine nor have

sufficient cause under which they were prevented in presenting the appeat

within the time end hence I am not inc[ined to accept the application for

condonation of detay and hotd that the Appea[ is time barred.

10. ln view of above, I upheld the impugned order and reject the appeat filed

by the Appettant on merits as wetl as on timitation.

11. qffi trRrcdd rr{ rifl-f, m.r Fqem sqiqile$b t fuqrqrat t t

11. The appeal fited by Appettant is disposed off as above.

rrsrfto,l Rttested

I,o- oyw\9
(Ff{ rdrc RO/ (Shiv Pratap Singh),

.ii ,:i,, 
.Jf{FfiT (Srfril)/Commissioner (Appea ls)'a'

)
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