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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /

GST, Rajkot / Jamnagar / Gandhidham:
FfierHai&T Tt T 719 T 94T /Name & Address of theAppellant&Respondent :-

RUDRAX CONSTRUCTION CO. A-1, NAGAR PALIKA SHOPPING CENTER, OPP-MADHAV BAG,
UNA-362560 :
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Any €rsorn : aggrieved Y . this Order-in-Appeal may - file
an appeal to the appropriate atithority in the following way.
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Appeal tO'Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86

. of the Finance Act, 1994 an appeal lies to: -
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The .special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~ Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{(a) above
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The ag})eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (A%%eal] Rules, 2001 and shall be accompanied against one which at least should be accompanied
by a fee of Rs, 1,000/- Rs.5000/-, Rs.10,000/- where amount g dutydgmand,f’mtergstt{penalty refund is upto 5
Lac., 5 Lac to 50 Lac and above Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of
branch of any nominated public sector bank of the é)lace where the bench of any nominated public sector bank of
Ifhe pflﬁ:e gr(ljloefl;e the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a
ee of Rs. - ;
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate_in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a_ copy. of the order appealed against (one of which shall be_certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of seryice tax & interest demanded & penalty levied of Rs.
Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty. evied is more_than

ve lakhs but not exceedm%ilss. F s, Rs.10,000/- where the amount of service tax & interest demanded &
2 nalt%levmd is more than Lakhs rupBees in the form of crossed bank draft in favour of the Assistant Registrar
t e bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application

“wmafe for grant of stay shall be accompanied by a fee of Rs.500/-.
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The apgeal under sub section é% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2]!; & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the ag-]'%eaj before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not fégp]g to the stay agph’cation and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision /%ppljcation lies to the Under Secretar_h to the Government of India, Revision Application Unit,
Ministry of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:
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In cagg of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case oflgﬁgods exporgg outside India export to Nepal or Bhutan, withoutgpa{yment of duty.

m%m@;m%mﬁqﬂmmmgﬁsﬁwm%mmﬁﬁ%siﬂf'tqﬁ_rrﬂgﬁ_ﬁ

aérﬁ(m)#am TE AEE FET AT 9 a7 9718
TRl )
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is %asscd by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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1
The ab{)ve aplplication shall be made in d\gw]icate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within -3 months from the date on which the order sought to be g})pealed against 1s
communicated and shall be accompanied by two copies each of the OIQ an? Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.
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The revision ag%lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One

Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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?ﬁﬁﬁﬁmqﬁmgaﬁsgng% ;@?ﬁrwﬁmﬂr?@ sr%%%%q%ﬁ@ﬂﬁﬂ%m | / In case
if the order covers various umbers of order- in Original, fee for each O.1,0. should be paid in_the ‘aforesaid
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cenﬁ:ra.l Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.
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One copg‘)trﬁ;f application or O.1.0. as the case ma%be, and the order of the adjudicaﬁnglauthoﬁty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules coven.nlg these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest {)rovismns relatm%to filing of appeal to the higher appellate authority, the

al website www.cbec.gov.in.




Appeal No: GAPPL/COM/STP/2828/2022

:: 3rffer TS / ORDER-IN-APPEAL ::

M/s. Rudrax Construction Co., Una (hereinafter referred to as
“Appellant”) ‘has filed the present Appeal against Order-in-Original No.
348/AC/NIS/BVR-3/2022-23 dated 25.08.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Division-3,

Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

v The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 22.09.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L' Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014-15. However, no reply was received from the

Appellant.

3; In absence of data/ information, a Show Cause Notice dated 25.09.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
1,01,548/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 1,01,548/- under Section 73(1) alon‘g with interest under
Section 75 of the Act, imposed penalty of Rs. 1,01,548/- under Section 78 of the
Act, imposed penalty of Rs. 1,000/- each under Section 77(1)(a) and 77(2) of the
Act.

B, Being aggrieved, the Appellant has preferred the present appeal on
various grounds that they are a partnership firm engaged in tHe business of
government contractor. The letter dated 22.09.2020 was never served to them.
They came to know about this letter only from the Show Cause Notice. Without
service of letter, giving proper opportunity and time to reply, after three days of
letter, Show Cause Notice was issued on 25.09.2020. In their ITR and 26AS, they
have gross receipt under Section 194C of the Income Tax Act was Rs.
8,21,58,297/- out of which receipt of Rs. 8,21,583/- has been shown as taxable.
It is nowhere mentioned in the Show Cause Notice that how this figure, under
which service, has been worked out. They have submitted their written reply
~ “mi%ed 29.04.2021 informing that they are government contractor and providing

Sqr\hces to central/ state government and main contractors which are exempt
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under entry No. 12(e), 12(A) and 29(h) of the Notification No. 25/2012-Service
Tax dated 20.06.2012. They have also submitted hard copies of contract work
income ledger, profit and loss account, balance sheet, ledger of main
contractors, as well as through email, with their written reply to the
Adjudicating Authority. They further stated that the Show Cause Notice is time
barred, impugned order is without considering the threshold limit, prejudicial to
revenue and passed without proper inquiry, the impugned order is non-speaking
one without considering submission and documents, the services are exempted.

No Service Tax, interest and penalties are payable by them.

6. The matter was posted for hearing on 20.03.2023. Advocate Jignesh Vyas
appeared for personal hearing and submitted that the appellant had provided
works contract service for public roads and to the state/ local governments
apart from transport service using his own dumper for a small turnover value. All
these services are exempt from the Service Tax. He handed over additional
written submission with supporting documents such as ledger, balance sheet,
'profit & loss account, agreements etc. and requested to set aside the Order-In-

Original.

6.1 The Advocate on behalf of the Appellant handed over additional written
submission wherein he stated that the Show cause notice has been issued on
25/09/2020 and served after 30/09/2020 and the time period of issuing show
cause notice for five years is already expired for April-2014 to Sept-2014 on
24/10/2019 and for 1%t Octo-2014 To 31st March-2015 on 24t April, 2020. Thus
.show cause notice is after five years and it should be dropped. As per show
cause notice Rs.821583/- has been calculated as taxable. Show cause notice
does not explain that how this amount is calculated Or from which month it
belongs. This améunt is from the Month April-14 to Sept-14 and the extended
time of sept-14 is already expired on 24/10/2019.

6.2 The Income tax department has not provided any information about nature
of service then how Service tax authority has known that service provided by
Appellant is not exempted and thus Show cause notice is not shov&ing true and
correct position or issued on assumption base and is not sustainable. They relied
upon the judgment of Ram Steel Rolling and forging Mill V CCE Mumbai-II (2006)
204 ELT 87, (Cestat, Mumbai) as per the judgment principal established that SCN
cum demand notice should be based on proper investigation by the officials and
duly supported by valid documentary evidence. In the present case no proper
investigation has been made neither any supporting evidence has been found or
attached and only based on 26AS and ITR, show cause notice has been issued

without quantification. So show cause notice is clearly violating the basic

. ,W_.n[jg_siples of section 73 and it should be declared as time barred, illegal and

-
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void. In support of the above contentions, he has also referred to the unreported
decision of Hon'ble CESTAT in the case of Pappu Crane Service v. Commissioner
(Service Tax Appeal No.70707 of 2018-[DB]), SARDA ENERGY & MINERAL LTD.
Versus COMMR. OF CENTRAL EXCISE, RAIPUR-I Final Order No. A/57873/2013-5M
(BR), dated 1-10-22013 .2014 (35) S.T.R. 946 (Tri. - Del.).

6.3 The Show Cause Notice is Invalid since the same can be issued when
officer is sure that taxable service has been provided and tax has been payable.
He shall follow all previous procedure before issuing show cause notice. But here
officer has no details, which service has been provided by Appellant, provided
service is exempted or taxable and only on the basis of 26AS and Income Tax
data notice has been issued. They relied the case of SHUBHAM ELECTRICALS
Versus COMMISSIONER OF C. EX. & S.T., ROHTAK. 2015 (40) S.T.R. 1034 (Tri. -
Del.). They have provided Services which are Exempteli. Details of services

provided by appellant and exemption entry claimed are as under:

g/

Sr. | Details of Service Main Final Service | Amount | Exemption
; Provided Contractor Receiver under entry
No. no. of Noti
25/2012
1 Maintenance, Repair, -R. M. Dasa P.W.D. 43513034 29(h) for
Construction, Department - appellant as
-B. D. Sorathiya | Diu sub-
Re-surfacing and contractor.
Strengthening of public | -Hari Om
road Construction 13(a) for main
contractor
( Ledger-Works Contract
Income Diu)
2 | Maintenance, Repair, Self Panchayat 13240047 13(a)
Construction, R&B Division,
Junagadh
Re-surfacing and
Strengthening of public
road
(Ledger -Contract
Income)
3 Construction of Self Panchayat 5959022 | 12(a)
Angavadi Buildings R&B Division,
Junagadh
(Ledger.-Contract
Income)
4 Leveling, cleaning Self Deputy. 108984 | 13(a)
construction of Civil Executive
structure for flag Engineer,
hosting and asphalt R&B, Kodinar
carpeting of flag area
(Ledger -Contract
Income) .
5 Widening and re- Self Public work 7234981 | 13(a),12(a)
carpeting of Roads, department -
providing single-double Diu
pole signs, Providing
spring posts
'1\\ (Ledger -Contract '
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Income-Diu)
Transportation service Self M/s. K. V. 343351 | Sec.66D(p) *
using self-owned Barad
Dumper
Infrastructur
(Ledger -Work Contract e
Income)
Kodinar
Special repairing, -R. M. Dasa Executive 13200790 29(h) for
Repairing and Engineer, appellant as
strengthening of public | -Spiral Road and sub-
roads Construction Building contractor.
Department- L
(Ledger -Works Contract Junagadh 13(a) for main
Income) contractor
Total Turnover 83600209

6.4

thresh hold limit of Rs.10 Lakhs is available to appellant so show cause notice is

As per show cause notice Rs.821583/- is considered as taxable but basic

issued without considering thresh hold limit. Order is Prejudicial to Revenue.
.Order-ln-Original is non-speaking and without considering submitted documents.
Interest should not be charged, penalty for non-registration should not be
imposed, penalty under Section 78 should not be imposed and penalty under

section 77(2) should not be imposed upon them.

y | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department. The Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order without considering the submission
of the Appellant.

8. | find that the main issue that is to be decided in the instant case is
whether the activity carried out by the Appellant is covered under exemption
and as to whether the amount received for providing the services is taxable, or

otherwise.

9, On verification of Tax Audit Report for the year 2014-15, there is mention
of Sector ‘Contractors’, sub-sector ‘Civil Contractors’ as nature of business
under Part-B, Sr. No. 10 of Form 3CD. In profit & loss account for the year 2014-
15, there is mention of income by sales to th.e tune of Rs. 8,36,00,209/-. On -
verification of Form 26AS, there is income from various parties viz. Sardar
Sarovar Narmada Nigam Ltd., B D Sorathia and Company, Hariom Construction
Co., Executive Engineer R&B Division, Junagadh, Executive Engineer, PWD
Division-Il, Diu, R M Dasa Infrastructure Pvt. Ltd. The Appellant also provided

copies of work orders/ contracts etc. wherein it has been mentioned that the
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‘Appellant has carried out work relating to construction of roads/ government
buildings directly to the Government and through the main contractors also.
They have also provided transportation of goods through their dumper without

o issuance of consignment notes. The said services provided by the Appellant are
exempted by virtue of Sr. No. 12(a), 13(a) and 29(h) of the Notification No.
25/2012-Service Tax dated 20.06.2012 and under Section 66D(P) of the Act.
Therefore, | find that the Appellant is not liable to Service Tax since the services
provided by them are either éxempted or falling under negative list of services.
10.  In view of above, | set aside the impugned order and allow the appeal
filed by the Appellant.

1. Srdidiedl gRIaS B 1% 3did &1 FAueRT SwRied adid I fHarorar g |
11.  The appeal filed by Appellant is disposed off as above.

gafaa / Attested /{ﬁ |
T%)ﬁf}
M (Rra wara &g)/(Shiv Pratap Singh),

..’:Mﬂ-?l' (3rdrer)/Commissioner (Appeals)
- : e / St sndent
By R.P.A.Ds.a. T2 §aT &Y & ‘,""(.'J‘I"‘-._.:"}E'
'CG3T Appeals, Rajkot
19 Jar d,

M/s. Rudrax Construction Co., A-1 .
d ? . SGIET Foegae Hell, A-1, FAIR
‘Nagar Palika Shopping Centre, - i

Opp.: Madhav Bag, At: Una-362560. | TfoihT Qiifdar #ex, AT a1 &
qrHA, 31-362560 |
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