0/0 THE COMMISSIONER (APPEALS),

refrer 7o, st U & AT/ 2™ Floor, GST Bhavan

Y7 F1¢ fr 2 / Race Course Ring Road
1< / Rajkot — 360 001

Tele Fax No. 0281 — 279521142E: commrappl3-cexamd@nic.in
| 3'7‘\; 2. © DIN-20230364SX0000999B38
y gl e = AR fAT/Date
Appeal /File No. 0.1.0. No.

GAPPL/COM/STD/194/2022 165/AC/NIS/CGST/BVR-3/2022-23 21-06-2022

" . BTfﬁFFSﬁi’SIT #@aT(Order-In-Appeal No.):
BHV-EXCUS-000-APP-106-2023

T2 er 7 AT / a8
Date of Order: 24.03.2023 il Eﬂ_:t bl f
Date of issue:

27.03.2023

o} frg ware Ry, srgen (arfiew), TrerE g o /
Passed by Shri Shiv Pratap Sirigh,Commissioner (Appeals),Rajkot.

T antmg?ﬁi%mlmlmw,ﬁwmwfm@m,mﬁwmlmﬁmlm
T seferfre sl e sder & g /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central ’

Excise/ST / GST, Rajkot / Jamnagar / Gandhidham:
T st & RaTs #1 AT U 74T /Name & Address of theAppellant&Respondent :-

M/s. Sunilbhai Vallabhbhai Dhamecha, Jaliya, Taluka & Distt. Amreli, Amreli
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Anny person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. :
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under
Section 86 of the Finance Act, 1994 an appeal lies to: -
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram,
New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~ Floor
Bgaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(af
above
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The agpeal to the Afgpqllate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under

of Central Excise (Appeal) Rules, 2001 and shall be accompanied a&)amst one which at least

should be accompanied by, a fee of Rs._ 1,000/- Rs.S'I)OO{‘;i Rs.10,000/- where amount o

: dutydemand/mterest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac an above 50 Lac respectively in

the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector

bank of the place where the bench of an nominated public sector bank of the place where the bench of
the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The ﬂl()%)?al under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall
be filed in quadruplicate in Form S.T.5 as rescribed under Rule 9(1) of the Service Tax Rules, 1994 and
Shall b% accompanied b%a c%py of the order appealed 1?hgamsat (one of which shall be certifie copy('l and
should be accompanied by a feés of Rs. 1000/- where the amount of service tax & interest demanded &
penalty levied of Rs. 5 s or less, Rs. 0/- where the amount of service tax & interest demanded &
penalty, levied 15 more than five s but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount
.of service tax & interest demanded & penalty levied 1S more than Lakhs rupees, in the form of
. ‘crossed bank draft in favour of the Assistant k gistrar of the bench of noamnated blic Sector Bank of
' P gle place where the bench of Tribunal is situated. / Application made for grant of stay shall be
| i accompanied by a fee of Rs.500/-.
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The ap_geal under sub section 52% and QIA) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2 & 9(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
239%?%333%1;62 fC'::;nntr(.;ald cise og %omt.ﬁnss&oner, Central E:glnse (Appeals) (one of which shall be a certified

and e‘order passe e Commissionerauthorizing the Assist: Commissi
Commissioner of Central Excge / Sem%e Tax to file the a; eal b(t)efore %he i pi?lgtgn'lsﬁb%nal. R P
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
(ii1) amount tiayzalble under Rule 6 of the Cenvat Credit Rules
.- provided further that the provisions of this Section shall not a plﬂ( to the stay application and appeals
pending before any appellate authority prior to the commencement of tﬁe inance (No.2) Kct, 2014. .,
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Revision application to Government of India:
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A revision %pp].ication lies to the Under Secrc:tr;u'%\,l to the Government of India, Revision Application Unit,
inance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

Ministry of
11000T. pnder Seton BeFEoppof Revenue, f the following case. ; -
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to’any country or territory outside India.
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In case oflg?gods expor'@—ér outside India export to Nepal or Bhutan, withoutgps{yment of duty.
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Credit of d allowed to be utilized towards pa t of excise duty on final products under the provisions
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date appointed under Sec. 109 of the Finance (No.2) Act, 1998,
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The ab{)ve application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rul%s, 2001 within 3 months from the date on which the order sought to be gi)pealed against is
communicated and shall be accompanied by two copies each of the OIQ and Order—ln-Apgc . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.
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The revision applh shall b d by a fee, of Rs. 200/ where th t involved in R o
The revision application’ € accompanie a fee of Rs. - where the amount involved in Rupees One
Lﬂ::3 or less ang ]I)Qs. 1000/- where the a.tgount ingolvcd is more than Rupees One Lac.
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if the order covers various umbers of order- in Original, fee for each Q.1,O. should be paid in_the ‘aforesaid

manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one ap}l)_ i

f : | lication to the
Cenﬁ:ral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
.each. ‘
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. : ‘
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th‘fe gfa%orate detailed En latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.




Appeal No: GAPPL/COM/STD/194/2022

- 3rdyer 3me2r / ORDER-IN-APPEAL ::

The Assistant Commissioner, CGST Division-Ill, Bhavnagar has filed Appeal
No.GAPPLfCOM/STDM94/2022 on behalf of the Commissioner, Central GST &
Central Excise, Bhavnagar (hereinafter referred to as “Appellant-Department”)
in pursuance of the direction and authorization issued under Section 84 of the
Finance Act, 1994 (hereinafter referred to as ‘Act’) against Order-in—Orig_inal
No. 165/AC/NIS/CGSTBVR-3/2022-23 dated 21.06.2022 (hereinafter referred to
as ‘impugned order’) passed by the Assistant Commissioner, Central GST
Division-3, Bhavnagar (hereinafter referred to as ‘adjudicating authority’) in the

case of M/s. Sunilbhai Vallabhbhai Dhamecha, Jaliya (hereinafter referred to as

- ‘Respondent’).

2 The facts of the case, in brief, are that the Income Tax Department
shared the third-party informatio_n/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 & 2016-17 of the Respondent. Letter dated
28.07.2020 was issued by the Jurisdictional Range Superintendent requesting the
Respondent to provide information/documents viz. copies of I.T. Returns, Form
26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax Returns, Annual
Bank Statement, Contracts/ Agreements entered with the persons to whom
s_ervices provided etc. for the Financial year 2015-161 & 2016-17. However, no

reply was received from the Respondent.

3. - In absence of data/ information, a Show Cause Notice dated 21.12.2020

was issued to the Respondent, demanding Service Tax and cess to the tune of Rs.

"~ 3,56,296/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to

as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 77(2), 77(1)(c) and 78 of the Act

upon the Respondent.

4, The adjudicating authority vide the impugned order, after analyzing the
documentary evidences, dropped the entire proceedings initiated against the
Respondent by demanding Service Tax of Rs. 3,56,296/- under Section 73(1)
along with interest under Section 75 of the Act, penalty under Section 78 of\ the
Act, penalty under Section 77(1)(c) & 77(2) of the Act.

D Being aggrieved, the Appellant-Department has preferred the present
appeal on various grounds that the Adjudicating Authority found that the
Respondent has earned the income on account of ‘Mandap Service’ provided to

Mahanagar Palika (Municipal Corporation), Junagadh for ‘Mahashivratri’ festival

" which he found was ‘religious ceremony event’ and held that the Respondent is

.

jéfié'}b\le for exemption as per Sr. No. 5(b) of Notification No. 25/2012-Service

T Tax das'ted 20.06.2012. It is the contention of the Appellant-Department that the

‘E

2 /& /%‘
s _ J/ Page 3 of 6

e ";:p‘t'



4 Appeal No: GAPPL/COM/STD/194/2022
Adjudicating Authority has failed to appreciate the fact that the Respondent
themselves did not conduct any religious ceremony. The civic body i.e. Municipal
Corporation arranged religious festival in which the Respondent provided
‘mandap’ services. The said services do not fall under negative list prescribed
under Section 66D of the Act. The services provided by Government or local
authority is exempted from the Service Tax by virtue of Sr. No. 1 of Section 66D
- of the Act. Section 66F of the Act also lays principles for interpretation which
states that ‘unless otherwise specified, reference to a service (herein referred |
to as main service) shall not include reference to a service which is used for
providing main service’. Hence, it cannot be said that if main service is.
exempted, all services used for providing main service are exempted. The
Respondent did not produce any document to prove that the services provided
were exempted from Service Tax and they could not prove that they themSeNes_
were conducting religious ceremony. Therefore, services provided by them did
not fall under negative list prescribed under Section 66D of the Act. As per
Section 66B of the Act provides that there shall be levied a tax to be referred to
as Service Tax on the value of all services, other than those services specified in
the negative list, provided or agreed to be provided in the taxable territory by
one person to another and collected in such a manner as may be prescribed.
6. The Respondent filed Cross Objection on 15.03.2023, inter alia,
contending that he is engaged in the business of providing Mandap service.
During -the relevant years, he provided ‘Mandap Service’ to Mahanagar Palika,
Junagadh for ‘Mahashivratri’ festival, which is covered under ‘Religious -
Ceremony Event’. This activity is fully religious in nature and does not come
within the category of social or cultural activity. He relied on Notification No.
14/2003-Service Tax wherein taxable services provided to any person by-a
mandap keeper for the use of the precincts of a religious place as a mandap,
from the Service Tax leviable thereon, under Section 66 of the said Act. He also
relied on para 2.7 of Circular No. 59/8/2003-Service Tax dated 20.06.2003
wherein services' provided by the religious centres as Mandap Keeper in their
precincts have been exempted from Service Tax. The service provided by him is
squarely covered under Notification No. 14/2003-Service Tax and he is not liable
"to pay Service Tax on this exempted receipts. He relied upon case law in the
case of (i) Breach Candy Swimming Bath Trust Vs. CCE, Mumbai-I as reported at
STO-2006-CESTAf-203 (i) CCE, Mangalore Vs. Krishnapur Mutt as reported at
STO-2003-CESTAT-59 (iii) CCE Vs. Dakshina Kannada Mogaveera Mahajana Sangha -
as reported at STO-2009-CESTAT-1548. He requested to uphold the impugned

order. ,
T Personal hearing in the matter was held on 16.03.2023. CA Monica

“~._ Pedhadiya appeared for personal hearing and submitted that the Mandap Keeper
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Appeal No: GAPPL/COM/STD/194/2022
service provided by them for a religious ceremony is exempted vide Notification
No. 14/2003-Service Tax. She also relies upon case law of CCE, Mangalore Vs.
Krishnapur Mutt and CCE Vs. Dakshifia Kanhada Mogaveera Mahajana Sangh as
mentioned in their written submissions made in response to the department
appeal. She also submitted a copy of ITR, Form 26AS, Balance Sheet, profit &

loss account etc. and requested to reject the appeal by the Department.

8. | have carefully gone through the case records, Show Cause Notice,
impugned order and appeal memorandum filed by the Appellant-Department. |
find that the main issue that is to be decided in the instan£ case is whether the
Mandap Keeper service provided by the Appellant to Mahanagar Palika i.e.

Municipal Corporation, Junagadh is exempted or otherwise.

0 It is the contention of the Appellant-.Departrhent that the Respondent

themselves did not conduct any religious ceremony. The civic body i.e. Municipal
Corporation arranged religious festival in which the Respondent provided
‘mandap’ services;\F"'he said services do not fall under negative list prescribed
under Section 66D of the Act. The Adjudicating Authority held that the services
provided by the Respondent are covered under Sr. No. 5(b) of Notification No.
25/2012-Service Tax dated 20.06.2012, which is re-produced below for
reference: A 7
9. Services‘ by a person by way bf-

“(a) renting of precincts of a religious place meant for general public, owned or
managed by an entity registered as a charitable or religious trust under section
12AA of the Income-tax Act, 1961(hereinafter referred to as the Income-tax
Act), or a trust or an institution registered under sub clause (v) of clause (23C)

~ of section 10 of the Income-tax Act or a body or an authority covered under
clause (23BBA) of section 10 of the Income-tax Act;” substituted vide
Notification 40/2016- Service Tax. or

(b) conduct of any religious ceremony;

On plain readihg of the above provisions, it is clear that the services by a person
by way of conduct of any religious ceremony is exempt from Service Tax. Here in
the case hand, the Respondent has not conducted any religious ceremony.
However, it is also fact that the famous “Maha-Shivratri” Mela of Junagadh is
being orglanized by the civic body of Junagadh every year. Now, it is not the
work of the Junagadh Municipal Corporation to arrange for mandap in the
“Mahashivratri” mela. Therefore, the municipal corporation has awarded the
work to the Respondent. Thus, the services provided by the Appellant is helping
the Junagadh Municipal Corporation to conduct the religious ceremony called
“Mahashivratri Mela” but Respondent themselves not conducted any religious
cerémony. Thus, applying the wordings mentioned in the Notification, the stand
taken by the Appellant-Department appears correct.

10. The argument of the Respondent that their service is exempt by way of

—i~._Notification No. 14/2003-Service Tax dated 20.06.2003 is misplaced since the

w |
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said Notification was rescinded vide Notification No. 34/2012-Service Tax dated
20.06.2012 and thus, the same is not applicable in the case on hand. Likewise,
the judgements,relied upon by the Respondent are of no help to them since the
same were for the period prior to 2012, whereas the present case is covering the
period 2015-16 & 2016-17.

"~ 11. | find that the Adjudicating Authori'ty has not gone into the detailed
verification and true spirit of the wordings applied in the Netification No.
25/2012-Service Tax dated 20.06.2012 which resulted into an appeal by the
Appellant-Department. Therefore, | am of considered view that the case should -
be remanded back to the Adjudicating Authority, who shall call for all the
relevant documents and decide the matter in de novo by passing speaking order.
The Respondent is also directed to provide required information as and when.
called upon by the adjudicating authority. Needless to mention that Order in de

novo proceeding shall be passed by adhering to the principles of natural justice.

12. | set aside the impugned order and dispose of the appeal by way of
remand to the adJudlcatmg authority as discussed above.

13.  Sfticiehdl gRI 3ol &1 78 s 1 FyeRT Iwdied it @ fFar Sran & |
13._ The appeal Jﬁled by ApPellant is disposed off as above by way of remand.
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(Rra wara fAE)/(Shiv Pratap Singh)
~_ 3mgFd (I3de)/Commissioner (Appeals)
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By R.P.A.D.
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