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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /
GST, Rajkot / Jamnagar / Gandhidham:

" sfterataufEaTdt #1 919 U& 747 /Name & Address of theAppellant&Respondent :-

Ramjibhai Mavjibhai Jivani Old Ratanpar Vallabhipur,, Bhavnagar,
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram; New Delhi
in all matters relating to classification and valuatiow.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2#d Floor, Bhaumali
. Bhawan, Asarwa edabad-380016in case of appeals other than as mentionegl in para- 1(a) above
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A The agPeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
- Central Excise (i\%%eal) Rules, 2001 and shali be accompanied against one which at least should be accompanied
by a fee of Rs. 1,000/- Rs.5000/- Rs.l0,000é— where amount of dutydemand/interest/penalty/refund is upto 5
Lac., 5 Lac to 50 Lac and above 0 Lac respectively in the form of cr%sse bank ‘draft in favour of Asst. Registrar of
brarich of any nominated public sector bank of the ‘flacc where the bench of any nominated %ubl.lc sector bank of
tf__hf: pfl%ce %v(])agfe the bench of the Tribunal is situated. Application made for grent of stay shall be accompanied by a

ee of Rs. &
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as grescnbecl under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a_ copy_ of the order appealed against (one of which shall be certified copy) and “should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of Rs.

Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s more than
five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &

penalty levied is more than I s ru%ees in the form of crossed bank draft in favour of the Assistant Registrar
M of the bench of nominated Public Sector ank of the place wt}ere the bench of Tribunal is situated. / Application

€
ade for grant of stay shall be accompanied by a fee OP Rs.500/-.
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The ap_gf:a.l under sub section 52% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2}% & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or dugr and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, )
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules o
- provided further that the provisions of this Section shall not %[])pl}g‘ to the stay aﬁphcanon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,

AT TCHTT aﬁw EicEC

Revision application to Government of India: . .
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A revision /a plication lies to the Under Secre to the Government of India, Revision Application Unit,
Ministry of Fpmance‘ Department of Revenue, 4th or, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory;'

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to’any country or territory outside India.
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In case of!gods exporfi_g outside Ind?gﬁe{xport to Nepal or Bhutan, withoutgpéyment of duty.
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Credit of any duty allowed to be utilized towards pg_ym_ent of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, %998._
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The ab/ove aplph'cation shall be made in dtglicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed aéamst 18
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account. :
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The revision ag%lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac. -
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e order covers various umbers of order- in Original, fee for each O.1.O. should be paid in_the aforesai
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cenﬁ:ral Govt. As the case may be, 1s filled to avoid scriptoria work if excising Rs. 1 lakh fee o}% Rs. 100/- for
eacn.
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One co;lywof application or O. (5 as the case ma%be, and the order of the adjudicaﬁnglauthoﬁty shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982,
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For the elaborate, detailed and latest ¥rovisior_15 relating to filing of appeal to the higher appellate authority, th

ellant may refer to the Departmental website www.cbec.gov.in.



Appeal No: GAPPL/COM/STP/1709/2022

-- 3rdter 3&er / ORDER-IN-APPEAL ::

_ M/s. Ramjibhai Mavjibhai Jivani, Vallabhipur (hereinafter referred to as
“Appellant”) has filed the present Appeal against Order-in-Original No.
659/SERVICE TAX/DEMAND/2021-22 dated 21.03.2022 (hereinafter referred to as

‘impugned order’) passed by the Assistant Commissioner, Central GST Division,

Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2 The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial Year 2014 of the Appellant. A letter dated 14.08.2020 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to provide
information/documents for the Financial year 2014-15 TO 2017-18 (Upto June-

2017). However, no reply was received from the Appellant.

3. In absence of data/information, a show cause notice dated 25.08.2020
was issued to the Appellant demanding Service Tax and cess to the tune of Rs.
6,118/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as
‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed to
impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon
the Appellant.

4. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 6,118/- under Section 73(1) along with interest under Section
75 of the Act, imposed pénalty of Rs. 6,118/- under Section 78 of the Act and
also imposed penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and
77(1)(c) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
grounds that they are engagedﬂ in job work service of diamond which is exémpt
as per mega exemption Notification No. 25/2012-Service Tax dated 20.06.2012
at point no. 30 (ii) (b). The Adjudicating Authority erred jn law as well as facts
while confirming the tax liability including cesses of Rs. 6,118/- alongwith
interest and penalties of the Act since the services provided by them were
exempt. They have submitted documents and information called for by the
~_jurisdictional range Superintendent and reply to Show Cause Notice through
email on various dates. The Adjudicating Authority has grossly erred in serving
the impugned order at old address without considering the reply to Show Cause
Notice by them through email on various dates. Hence, the impugned order

passed by the Adjudicating Authority may-be set aside.

6. The matter was posted for hearing on 09.03.2023. CA Jayesh Bhanderi
appeared for personal hearing.and submitted that the appellant was engaged in

, {_,;_?*_'-_’-‘di@qmond polishing job work, as may be seen from computation sheet TD5 details
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! Appeal No: GAPPL/COM/STP/1709/2022
attached with ITR. They had replied to the Show Cause Notice vide email dated
15.09.2020, but the Adjudicating Authority has passed ex-parte order ignoring
their submissions. He undertook to submit a copy of Form 26AS and job work
labour charge invoice within a week and requested to set aside the Order-In-

Original.

6.1 The CA on behalf of the Appellant submitted copy of Form 26AS for the
year 2014-15 alongwith labour bills on 20.03.2023.

7. | have carefully gone through the case records, impugned order and
appeal memoranc;um filed by the Appellant. The Show Cause Notice had been
issued without verifying any data or nature of services provided by the Appellant
as the same had been issued only on the basis of data received from the Income
Tax department and the Adjudicating Authority has confirmed the demand of

Service Tax vide impugned order.

8. | find that the main issue to be decided in the instant case is whether the
service provided by the Appellant is taxable under Service Tax or otherwise. On
going through the impugnéd order, it has been held by the Adjudicating
Authority that the service provided by the Appellant is a taxable service in
absence of information/ documents which were neither submitted by th;} "
Appellant nor they had filed any defense submission and had not appeared for
personal hearing also. The Appellant on the other hand has stated that they had
submitted the dacuments to the jurisdictional range superintendent and also
filed reply to Show Cause Notice through email on various dates which have not
been considered by 'the Adjudicating Authority. They also stated that their
service is exempt under Sr. No. 30(ii)(b) of the Notification No. 25/2012-Service
Tax dated 20.06.2012. '

9. Now, as per the contention of the Appellant, it is to be decided whether
activity carried out by them is covered under Notification No.25/2012-Service
Tax dated 20.06.2012 and as to whether the amount received for providing the

services is taxable, or otherwise.

10. | find from the copy of computation of total income submitted with the
Income Tax Return for the assessment year 2015-16 (financial year 2014-1 5) that
there is mention of diamond labour charges under the head profits and gains
from business and profession. They have also submitted details of tax deducted
at source on income other than salary wherein it has been mentioned that M/s.
Penta Diamond has deducted TDS on payment made to the Appellant. | find from
the copy of Form 26AS and the sample copy of labour bills issued by the
Appellant to M/s. Penta Diam, Surat that during the relevant period the

Appellant was engaged in job work services of cutting and polishing of diamonds
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supplied by M/s. Penta Diam, Surat. On perusal of copies of the relevant
documents, the amount (income) received as consideration by the Appellant for
the activity carried out by them is of working upon Rough diamonds/ gemstones
supplied by the customers. In the labour bills, the Appeilant mentioned date,
rough diamonds in carats, rejected diamonds in carats, manufactured diamonds
in carats, polished diamonds in carats, rate in rupees and bill amount in rupees.
“ On 'perusal of copies of the relevant documents, the amount (income) received
as consideration by the Appellant for the activity carried out by them is of

working upon Rough diamonds/ gemstones supplied by the customers.

11.  The relevant clause 30(ii) (b) of Notification No.25/2012-ST dated
20.06.2012, which exempts certain taxable services from the whole of the

service tax leviable thereon under section 66B of the said Act, is reproduced

below: |
“30. Services by way of carrying out an intermediate production
process as job work in relation to -
(1) wiss
(ii) any intermediate production process as job'work not amounting to
manufacture or production in relation to -
(@) ... -
(b) cut and polished diamonds and gemstones; or plain and studded
jewellery of gold and other precious metals, falling under Chapter 71 of
the Central Excise Tariff Act, 1985 (5 of 1986);
{€) i or
{d) o™
12.  In view of the above discussion, | find that the Appellant has carried out

an activity (service) and has received certain amounts/ income (consideration)
by providing services by way of carrying out services of job work of cutting and
~ polishing of Diamonds/ gemstones. The said service provided by the Appellant
though a taxable service, is fully exempt from Service Tax as the same clearly
falls under clause (ii) (b) of Entry No.30 of the Notification No.25/2012-ST dated
20.06.2012. Hence, the Appellant is not liable to pay any service tax for the

service rendered by him and | hold accordingly.

13. In view of discussions and findings, | set aside the impugned order and

allow the appeal filed by the Appellant.

14 oriordt gRT aS @ TS Srdtel &1 FTeRT SWRidd a8 9 fraT S g |
14.  The appeal filed by Appellant is disposed off as above.
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By R.P.A.D.

Appeal No: GAPPL/COM/STP/1709/2022

To,

M/s. Ramjibhai Mavjibhai Jivani,
43, Man Sarovar Society, Amba
talavdi Road, Surat.
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