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AppeaL No: GA?PLtcoM/5r? 117(}, /7077

:: 3TfrAT 3G!T /ORDER.IN-APPEAL:T

M/s. Ramjibhai lvlavjibhai Jivani, Vattabhipur (hereinafter referred to as

..Appettant,,) has fited the present Appeat against order.in-original No.

659/SERVICE TAX/DEMAND/2021-22 dated 21 .03.2022 (hereinafter referred to as

,impugned order') passed by the Assistant commissioner, central GST Division,

.--- Bhavnagar-1 (hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that the lncome Tax Department

shared the third party information/ data based on lncome Tax Returns/ 26A5 for

the Financial Year 2014 of the Appettant. A tetter dated 14.08.2020 was issued

by the Jurisdictionat Range Superintendent requesting the Appettant to Provide

. information/documents for the Financial year 2014-15 TO 2017-18 (Upto June-

2017). However, no reply was received from the Appettant.

3. ln absence of data/information, a show cause notice dated 25.08.2020

was issued to the Appettant demanding service Tax and cess to the tune of Rs.

6,118/- under Section 73(1) of the Finance Act, 1994 (herbinafter referred to as

.the Act,) atongwith interest under Section 75 of the Act. lt was atso proposed to

impose penatties under Section n(l@),78' 77(2) and 77(1)(c) of the Act upon

the Appeltant.

4. The adjudicating authority vide the impugned order confirmed service

Tax demand of Rs. 6,118/- under Section 73('t) atong with interest under section

75 of the Act, imposed penatty of Rs. 6,118/- under Section 78 of the Act and

atso imposed penatty of Rs. 5,000/- each under Section 77(1)(a), 77(21 and

77(1)(cl of the Act.

5. Being aggrieved, the Appettant has preferred the Present appeal on

grounds that they are engaged in job work service of diamond which is exempt

as per mega exemption Notification No. 2512012-service Tax dated 20.06.2012

at point no. 30 (ii) (b). The Adjudicating Authority erred !n taw as wett as facts

white confirming the tax liabitity inctuding cesses of Rs. 6,1 18/- alongwith

interest and penatties of the Act since the services provided by them were

exempt, They have submitted documents and information catted for by the

''.'- jurisdictional range superintendent and repty to show cause Notice through

emait on various dates, The Adjudicating Authority has grossly erred in serving

the impugned order at old address without considering the reply to Show cause

Notice by them through email on various dates. Hence, the impugned order

passed by the Adjudicating Authority may be set aside.

6. The matter was posted for hearing on 09.03.2023. CA Jayesh Bhanderi

appeared for personal hearing.and submitted that the appetlant was engaged in

,-'.{.']Qiqmond potishing job work, as may be seen from computation sheet TDS detaits
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Appeat No: GAPPL/COM lSTP / 17r.]9t?022

attached with lTR. They had reptied to the Show Cause Notice vide emait dated

15.09.2020, but the Adjudicating Authority has passed ex-parte order ignoring

their submissions. He undertook to submit a copy of Form 26A5 and job work

labour charge invoice within a week and requested to set aside the Order'ln'

Originat.

6.1 The CA on behatf of the Appettant submitted copy of Form 26A5 for the

year 2014-15 atongwith labour bitts on 20.03.2023.

7. I have carefutty gone through the case records, impugned order and

appea[ memorandum fited by the Appettant. The Show Cause Notice had been

issued without verifying any data or nature of services provided by the Appettant

.as the same had been issued onty on the basis of data received from the lncome

Tax department and the Adjudicating Authority has confirmed the demand of

Service Tax vide impugned order.

8. I find that the main issue to be decided in the instant case is whether the

service provided by the Appettant is taxable under Service Tax or otherwise. On

going through the impugned order, it has been hetd by the Adjudicatinq

Authority that the service provided by the Appettant is a taxabte service in

absence of information/ documents which were neither submitted . by the

Appeltant nor they had fited any defense submission and had not appeared for

personal hearing atso. The Appettant on the other hand has stated that they had

submitted the dqcuments to the jurisdictional range superintendent and also

fited repty to Show Cause Notice through emai[ on various dates which have not

been considered by the Adjudicating Authority. They atso stated that their

service is exempt under Sr. No. 30(ii)(b) of the Notification No. 2512012-Sewice

Tax dated 20.06.2012.

9. Now, as per the contention of the Appettant, it is to be decided whether

activity carried out by them is covered under Notification No.251201Z-Service

Tax dated 20,06,2012 and as to whether the amount received for providing the

services is taxable, or otherwise.

10. I find from the copy of computation of total income submitted with th'e

lncome Tax Return for the assessment year 2015-16 (financiat year 2014-15) that

there is mention of diamond labour charges under the head profits ahd gains

from business and profession. They have atso submitted details of tax deducted

at source on income other than satary wherein it has been mentioned that M/s.

Penta Diamond has deducted TDS on payment made to the Appettant. I find from

the copy of Form 2645 and the sampte copy of labour bills issued by the

Appettant to M/s. Penta Diam, Surat that during the retevant period the

Appettant was engaged in job work services of cutting and potishin$ of diamonds

/.,^

l
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Appeat No: GAPPLI COM/SIP / 170, /?:027

supptied by M/s. Penta Diani, surat. on perusal of copies of the relevant

documents, the amount (income) received as consideration by the Appettant for
the activity carried out by them is of worki6{ lipon Rough diamonds/ gemstones

supptied by the customers. ln the tabour bitls, the Appeitant mentioned date,

rough diamonds in carats, rejected diamonds in carats, manufactured diamonds

in carats, potished diamonds in carats, rate in rupees and bitt amount in rupees.

On perusat of copies of the relevant documents, the amount (income) received

as consideration by the AppeLtant for the activity carried out by them is of

working upon Rough diamonds/ gemstones supplied by the customers.

11 . The relevant clause 30(ii) (b) of Notification No.2512012-ST dated

20.06.2012, which exempts certain taxabte services from the whote of the

service tax leviabte thereon under section 668 of the said Act, is reproduced

betow:

"30. Services by woy of carrying out on intermediate production
process as job work in relation to -

(i)......

(ii) any intermediate production process as job'work not amounting to
manufacture or production in relation to -

(a) .........;

(b) cut and polished diamonds and gemstones; or plain and studded
jewellery of gold and other precious metals, falling under Chapter 71 of
the Central Excise Tariff Act, 1985 (5 of 1986);

(c) --. or

(d) ......."

12. ln view of the above discussion, I find that the Appeltant has carried out

an activity (service) and has received certain amounts/ income (consideration)

by providing services by way of carrying out services of job work of cutting and

potishing of Diamonds/ gemstones. The said service provided by the Appettant

though a taxabte service, is futty exempt from Service Tax as the same ct6arty

fatts under ctause (ii) (b) of Entry No.30 of the Notification No.25l20'12-ST dated

20.06.2012. Hence, the Appettant is not [iabte to pay any service tax for the

service rendered by him and I hoLd accordingly.

13. ln view of discussions and findings, I set aside the impugned order and

attow the appeat fited by the Appettant.

14. orMrrr e$6t rr{ B{fi-m 6I frq-crr gErQ-fi a-frt€fu-qr qrdr fi 1

14. The appeal fited by Appettant is disposed off as above.
q-qrerfr I Attested

1-L"\)

-1.

BORICHA

(ftYa c-dlq (Shiv Pratap Singh),
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