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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -
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The abfove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
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Appeal No: GAPPL/COM/STP/3464/2022

:: el 39T / ORDER-IN-APPEAL ::

M/s. Prafulbhai Mohanbhai Parmar, Lathi (hereinafter referred to as

“Appellant”) has filed the present Appeal against Order-in-Original No.
444/AC/NIS/BVR-3/22-23 dated 21.09.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Division-3,

Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2s The facts of the case, in brief, are that the Income Tax Department
shared the third-party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 of the Appellant. Letter dated 01.03.2021 was issued
by the Jurisdictional Range Superintendent requesting the Appellant to pro:vide
information/documents viz. copies of I.T. Returns, Form 26AS, Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2015-16. However, no reply was received from the

Appellant.

g In absence of data/ information, a Show Cause Notice dated 12.04.2021
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
3,17,668/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to impose penalties under Section 77(1)(a), 78, ’77(2) and 77(1)(c) of the Act
upon the Appellant.

4. The adjudicating authority vide the impugned order confirmed ‘the
demand of Rs. 3,17,668/- under Section 73(1) along with interest under Section
75 of the Act, imposed penalty of Rs. 3,17,668/- under Section 78 of the Act,
imposed penalty of Rs. 3,000/- each under Section 77(1)(a) & 77(2) of the Act.

5.  Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the impugned order has been passed on the basis of
assu'mption, presumption and without ascertaining the exact nature of activities.
" The Show Cause Notice has been based on the 26AS and all the income shown
pertains to the services provided to M/s. PGVCL and the liability ascertained on
the basis of 26AS is factually incorrect as Service Tax has already been
discharged by M/s. PGVCL under reverse charge mechanism. During the period
2015-16, they were solely engaged in providing services of transportation of
goods i.e. pole to M/s. PGVCL and the income earned is covered under reverse
charge mechanism as per provisions of Notification No. 30/2012-Service Tax
dated 20.06.2012 and the recipient of service i.e. M/s. PGVCL is required o pay
the Service Tax and not the Appellant. M/s. PGVCL ha; already discharged

rvice Tax liability in respect of services provided by them and they produced
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copy of a letter dated 12.10.2022 alongwith details of payment of Service Tax
under reverse charge mechanism for services provided by them. It is trite law
that the tax cannot be collected on same activities as M/s. PGVCL has already
discharged Service Tax liability in respect of services provided by them. They
requested to drop the demand of Service Tax, interest and penalties. The
demand is not sustainable on the ground of limitation also as the Show Cause
Notice is served beyond the normal period of limitation of 30 months from the
relevant date in terms of provisions of Section 73(1) of the Act as there is na
fraud or collusion or any willful mis-statement or suppression of facts or
contravention of any of the provisions of the said Act or the rules made
thereunder with intent to evade payment of tax on their part. There is not an
iota of evidence of suppression on their part. Since no Service Tax is payable as
M/s. PGVCL has already paid the Service Tax and hence there is no question of

‘payment of any Service Tax, interest and penalty.

6. The matter was posted for hearing on 23.03.2023. Shri Vishal D. Parmar,
power of attorney holder of the Appellant appeared for personal hearing and
submitted a paper-book with additional written submissions and other
documents. He submitted that the appellant is an individual transporter, who
transported electrical goods of PGVCL on which Service Tax was paid by PGVCL.
A letter from PGVCL providing details of tax paid by them is enclosed. He
requested to set aside the Order-In-Original. He requested to allow one wéé‘k*

time for submission of the ITR.

6.1 The Appellant in paper-book submitted form 26AS, computation of total
income, trading account, profit & loss account, capital account, balance sheet
and power of attorney. The Appellant submitted the copy of ITR as assured

during the course of personal hearing.

'7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from .
the Income Tax department. The Adjudicating Authority has confirmed the

demand of Service Tax vide impugned by passing the ex-parte order.

8. | find that the main issue that is to be decided in the instant caseis-
whether the activity carried out by the Appellant is covered under exemption
and as to whether the amount received for providing the services is taxable, or

otherwise.

9. On verification of trading account for the year 2014-15, it is seen that
there is income from sales of services on which Service Tax has been demanded

A
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M/s. PGVCL wherein M/s. PGVCL mentioned that the work order for 7000 nos.
pole carting was allotted to the Appellant and M/s. PGVCL have paid the Service
Tax on Goods Transport Agency being receiver of the services and they also
attached the Service Tax working sheet having details viz. name of supplier (the
Appellant), invoice date, invoice number, invoice amount, Service Tax amount,
month of bill payment, as per reverse charge mechanism PGVCL Service Tax paid
challan No. and challan date. Therefore, | am of considered view that based on

documentary evidences, the benefit of exemption can be extended to the ‘

Appellant. Thus, | hold that the Appellant is not liable to pay service tax.

11.  In view of discussions and finding, | set aside the impugned order and

allow the appeal filed by the Appellant.
12.  adicipal gR1 got @1 TS srfel 1 FiueRT SwRidd a¥ids & fhar ST g |

12.  The appeal filed by Appellant is disposed off as above.

gTfys / Attested )4 .
_ 08 XS
(Rra wara f&g)/(Shiv Pratap Singh),
I3gFa (3rde)/Commissioner (Appeals)
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