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Appeat No: GAPPLTCOMISIP tZBZT I7O7l

arhr / onoER.IN.APPEAL

M/s. Ditipbhai Kababhai Karetiya, Dwarkesh lndustries, Babra (hereinafter

referred to as "Appeltant") has fited the present Appeal against Order-in-

originat No. 320/AClNlS/BYR-3/2022-23 dated 23.08.2022 (hereinafter referred

to as 'impugned order') passed by the Assistant Commissioner, Central GST

Division-3, Bhavnagar (hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, are. that the Income Tax Department

shared the third party information/ data based on lncome Tax Returns/ 26A5 for

the Financial year 7014-15 of the Appetlant. Letter daled 21-07.2020 was issued

physicatty and through emait by the Jurisdictional Range Superintendent

requesting the Appettant to provide information /documents viz. copies of l.T.

Returns,. Form 26A5, Balance Sheet (inctuding P&L Account), VAT/ Sales Tax

Returns, Annuat Bank Statement, Contracts/ Agreements entered with the

persons to whom services protided etc. However, no repty was received from

the Appetlant.

.3. ln absence of data/information, a Show Cause Nofice dated 19.08.2020

was issued to the Appettant, demanding Service Tax and cess to the tune of Rs.

1,43,704/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to

as ithe Act') atongwith interest under Section 75 of the Act. lt was atso proposed

to impose penaLties under Section 78, 77(1)(a), 77(2) and 77(1)(cl of the Act

upon the Appeittant.

4. The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order confirming Service Tax demand of Rs.

1,43,704/- under Section 73(1) atong with interest under Section 75 of the Act,

imposed penatty of Rs. 1,43,704/ - under Section 78 of the Act, imposed penalty

of Rs. 2,000/- each under Section 77(1)(a) and77(2) of the Act.

5. Being aggrieved, the Appettant has preferred the present appeat on

.various 
grounds that the Appettant is the proprietor of Dwarkesh Potimars and is

engaged in business of manufacturing as wett as re-settirig ptastic water tank.

The attegation of the Adjudicating Authority that they are engaged in providing

taxable service and liable to pay Service Tax is totatty unjustified on facts as

atso in [aw. The attegation made by the Adjudicating Authority in total

disregards to the tacts of the case and merety upon suspicion, conjectures and

surmises. The Adjudicating Authority erred in imposing various penatties as wett'

6. The matter was posted for hearing on 09.03.2023. CA Monica A Pedhadiya

appeared for personat hearing and submitted that the appettant had erroneously

sale of goods as service in the lTR. The appettant purchases p

lts water tanks manufactured by him. He paid VAT and fited V

own Iastic scrap

AT returns.

Page 3 of 6
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Copy of trading account, profit & loss account, balance sheet and purchase

invoices are enclosed. She undertook to submit copy of sale invoices and ITR

within a week. She requested to set aside Order-ln-Original and to attow the

appeat.

6.1 The CA vide letter dated 15.03.2023 submitted the copy of sales invoices,

lncome Tax return for the year 2014-15 (assessment year 2015-16).

7. I have carefutly gone through the case records, impugned order and

appeat memorandum filed by the Appettant. I find that the issue to be decided

in the case on hand is whether the activity carried out by the appettant is tiabte

,to Service Tax or ptherwise.

8. I find that Show Cause Notice had been issued without verifying any data

or nature of services provided by the Appettant as the same had been issued onty

on the basis of data received from the lncome Tax department and the

Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order.

9. lt is on record that the Appellant is having a proprietorship firm in the ,
name and styte of M/s. Dwarkesh Polimars. The Appettant submitted the copies

of Batance Sheet, Profit &, Loss account, trading account and copies of purchase

and sate of invoices for the year 2014-15. They have atso submitted copy of

certificate of registration under the Gujarat Vatue Added Tax Act, 2003 having

registration No. 24130400606 dated 24.12.2013 wherein nature of business has

been mentioned as "Resetler, Manufacturer". They have atso produced copy of

certificate of registration under Central Sales Tax (Registration and Turnover)

Rutes, '1957 having registration No. 24630400606 dated 30.08:2016 having

business type "Reseller, manufacturer, retaiter". On verification of books of

account, it reveats that the Appetl.ant is engaged in sate and purchase of goods.

On verification of trading account, there is mention of sales account of Rs.

9,U,6251- and sales account 12.5% of rs. 1,78,027.50. There is also mention of

opening stock, sales account, sales account 12.5%, purchase account, purchase .

account 4% and stock in hand. On verification of Form 26A5, no entry has been

reftecting therein. The Appettant atso produced copies of purchase invoices

wherein they have purchased ptastic scrap from various parties with applicable

VAT thereon. The'Appettant atso produced Annuat VAT return in the form of VAT

FORM 205 for the year 7014-15, wherein there is mention of sales of Rs.

.'1,78,0231- 
and purchase of Rs, 15,94,774/-, fhey have also produced copies of

invoices wherein it has been mentioned that they have sotd the water tanks to

the various customers. The demand raised by the Adjudicating Authority on the

vatue is nothing but the sate of goods as mentioned in the books of accounts of

Appe[tant. Since the Appettant is a selter as wetl as manufacture of goodsthe

Page 4 of 6
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which is'nothing but the trading and manufacture of goods. On going through atl

these ingredients, it is proved that the Appettant is engaged in manufacturing

and trading of goods. The trading is not the iervice and is exempt from Service

Tax.

10. I find that the term 'seryice' is defined under Section 65(A) of the Act as

under:

. "Service means ony activity carried out by o person for another for. considerotion, ond includes a declared service, but sholl not include'

(a) An activity which constitute merely-

(i) A transfer of title in goods or immovable property, by way of sale, gift or in

any other manner; or

(ii)....

(ii:)

Under Section 668 of the Act, service tax sha[[ be levied on the value of att

services, other than those service specified in the negative tist. Negative tist

denotes the tist of services on which no service tax is payabte under Section 668

,of 
the Act. As per Section 66D (e), trading of goods is a service specified under

the negative list which is as under:

. "SECTION 66D. Negative list of services.-

' The negotiye list sholl comprise of the following services, nomely :-
(a)....

(b) ....

(c)....

(d)....

(e) trading of goods;"

Accordingly, on the activity of trading of goods, no service tax is payabte.

10.1 Section 668 provides that service tax is teviable on atl 'services' other

than the servicei specified under the negative tist. Therefore, for being su6ject

to service tax an activity needs to quatify as a service first. The term 'service' is

defined under Section 658 (44) which specificatly excludes an activity of mere

transfer of titte in goods by way of sa[e. Thus, the actiYity of trading which is

merety buying and setting of the goods is not a service. Hence, the question of

service tax levy on the same does not arise. Accordingty, it is not liabte to

service tax, as the same is not a service. Further, negative list of services

comprises services but an activity of trading of goods is not a seryice, therefore

it can be specified under the negative [ist of services.

11. ln view of discussions and finding, lset aside the impugned order and

tgw
i,\

. ,t.i

\.:

I

the appeal fited by the Appetlant.
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17.

12.

er{-arfi-df trRr 6d o1 rr{ s{ffd o.r ftq-crur sqtrff att fr fu qt qcn t t

The appeal fited by Appettant is disposed off as above.

ffilRttestEa .1-)
Singh),(fttc rinq filO/(sniv

$II$triI 1OrfiA/Commissioner (Appeals)
;: Ci-lA

rtrqi a
Bv R.P.A.D.

3TR.*s. *tfl/R.s.Bo
q*q's / SuPerintend

*.s.t{ tqr s\ 3Idieo'

To, GC'51 P'pp€rals' ndl^e

M/s. Ditipbhai Kababhai Karetiya,
Dwarkesh lndustries, GIDC, Rajkot
'Bhavnagar Highway, Babra, Dist.:
Amreti-365421.

€-qrt
fr. frdlceTr* sran{rt nrtftqr
rqrirar 5r€fin, fr .ir6.S.m.,

{ffimtc e{rfirJl{ 56i, ar*r, Be-ar:

3rfftdl-365421 I

qftftft:-

1) F@ 3ttsfd, ETE (r4 €qr S{ r'q 6-4rq 5irn4 ere"F, ffifiET at{,3r6EqrdE

+) arr+rt fir
2) rfl:q-{a, eq tti tEr +-* tra fffq rcrq er6s', fiEt;tarr sE-+aqq,

ffirffR +t:rroszrfi 5lffi qt
3) o{w 3irgaFd, aTg ad tEr +.r cti +41o ,iqr( er64', fittt;rrr{ +l nraeqfi

6ffrEr
a) sfrq-o 3ng*d, a-+g tti tEr +r (ti a;F€fq vacrE ilEF'qu-sd-3, ur+fiR6)

3rrznzrEF' *nrdr6r tgr

,_--Sf ar5 wrEat

M{
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