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Any &ersan ; ieved Y . this Order-in-Appeal may file
an"appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax ‘Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 22 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The aglpcal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Central Excise (fx%%eal) Rules, 2001 _and shali be accompanied a%amst one which at least should be accompanied
by a fee of Rs, 1,000/~ Rs.5000/-, Rs.10,000/- where amount o dutydemand/mtergst{pena.lty refund is upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respec vt(i}y in the form of crossed bank draft in favour of Asst. Registrar of

branch of any nominated public sector bank of the J:l
}he p{l&llzce %vggje the bench of the Tribunal is situated. Application made for gran
ee of Rs. -

ace where the bench of any nominated %ublic sector bank o
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A?‘pe]late Tribunal Shall be filed in
quadruplicate in Form S.T.5 as grescnbcd under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a_copy of the order appealed against (one of which shall be_certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & Penalty levied of Rs.
S s or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s . more than
five lakhs but not exceeding Rs. Fi Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
. levied is more than I s ru}:ﬁecs in the form of crossed bank draft in favour of the Assistant Registrar
e bench of nominated Public Sector Bank of the Iplacc where the bench of Tribunal 1s situated. / Application
for grant of stay shall be accompanied by a fee of Rs.500/-.
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The ap_geal under sub section (52% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2&&.. (2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified,
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the a{;%?al before %hc Appellate Tribunal. :
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the dut§ demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section |1 D;
i1) amount of erroneous Cenvat Credit taken;
(ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ets}l)pll‘g to the stay aRplication and appeals
e Finance (No.2)

pending before any appellate authority prior to the commencement of ct, 2014.
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Revision application to Government of India: ) :
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A revision /%pplication lies to the Under Secre to the Government of India, Revision Application Unit,
inistry of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-

section (1) of Section-35B ibid: ==
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case of!:gods expor@g outside India export to Nepal or Bhutan, wimout%péyment of duty.
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If

ge%dit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is qassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The ab{we application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIQ and Ordéer-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.
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, No s act that the one appeal to the ellant Tribunal or the one application
?llf?%rrlgf Govt. As the casge m{:;-xy be, is filled to avc?:% scriptoria \ggrk if excising Rs. 1 lakh fee%rf’ Rs. 100/- for
each.
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1 f lication or O.1.0O. as the case may be, and the order of the adjudicating authority shall bear a
coorilertci%%ysct)ar%%pofc Rs.6.50 as prescribeg under Schedule-I in terms of the Comgt Fee Act,gl‘975, astgmended.
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Attention is also invited to the rules covcnn}g these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982. .
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For ﬂ"l:l?, ?:(l:a orate, detailed and latest Frovisior_ls relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.
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Appeal No: GAPPL/COM/STP/2827/2022

:: e 3TSer / ORDER-IN-APPEAL ::
M/s. Dilipbhai Kababhai Karetiya, Dwarkesh Industries, Babra (hereinafter
referred to as “Appellant”) has filed the present 'Appeal against Order-in-
Original No. 320/AC/NIS/BVR-3/2022-23 dated 23.08.2022' (hereinafter referred

to as ‘impugned order’) passed by the Assistant Commissioner, Central GST

Divjéion-3, Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

# o i  The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2014-15 of the Appellant. Letter dated 21.07.2020 was issued
physically and through email by the Jurisdictional Range Superintendent
requesting the Appellant to proVide information/documents viz.. copies of I.T.
Returns, Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax
Returns, Annual Bank Statement, Contracts/ Agreements entered with the
persons to whom services provided étc. However, no reply was received from

the Appellant.

3. In absence of data/information, a Show Cause Notice dated 19.08.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
1,43,704/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed

" =~ to impose penalties under Section 78, 77(1)(a), 77(2) and 77(1)(c) of the Act
upon the Appellant.

4, The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order confirming Service Tax demand of Rs.
1,43,704/- under Section 73(1) along with interest under Section 75 of the Act,
imposed penalty of Rs. 1,43,704/- under Section 78 of the Act, imposed penalty
of Rs. 2,000/- each under Section 77(1)(a) and 77(2) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds that the Appellant is the proprietor of Dwarkesh Polimars and is
'engaged in business of manufacturing as well as re-selliﬁg plastic water tank.
The allegation of the Adjudicating Authority that they are engaged in providing
taxable service and liable to pay Service Tax is totally unjustified on facts as

also in law. The allegation made by the Adjudicating Authority in total

: disregards to the facts of the case and merely upon suspicion, conjectures and
surmises. The Adjudicating Authority erred in imposing various penalties as well.
6. The matter was posted for hearing on 09.03.2023. CA Monica A Pedhadiya
appeared for personal hearing and submitted that the appellant had erroneously

- e

/== ¥k shown sale of goods as service in the ITR. The appellant purchases plastic scrap

oy ’._}\_k
and sells water tanks manufactured by him. He paid VAT and filed VAT returns.
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Appeal No: GAPPL/COM/STP/2827/2022

Copy of trading account, profit & loss account, balance sheet and purchase .
invoices are enclosed. She undertook to submit copy of sale invoices and ITR
within a week. She requested to set aside Order-In-Original and to allow the

appeal. -y

6.1  The CA vide letter dated 15.03.2023 submitted the copy of sales invoices,
Income Tax return for the year 2014-15 (assessment year 2015-16).

1. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

.to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned

order.

9. It is on record that the Appellant is having a proprietorship firm in the .
name and style of M/s. Dwarkesh Polimars. The Appellant submitted the copies
of Balance Sheet, Profit & Loss account, trading account and copies of purchase
and sale of invoices for the year 2014-15. They have also submitted copy of
certificate of registration under the Gujarat Value Added Tax Act, 2003 having
registration No. 24130400606 dated 24.12.2013 wherein nature of business has
been mentioned as “Reseller, Manufacturer”. They have also produced copy of
dcertificate of registration under Central Salés Tax (Registration and Turnover)
Rules, 1957 having registration No. 24630400606 dated 30.08:2016 having
business type “Reseller, manufacturer, retailer”. On verification of books of
account, it reveals that the Appel[ant is engaged in sale and purchase of goods.
On verification of trading account, there is mention of sales account of Rs.
9,84,625/- and sales account 12.5% of rs. 1,78,022.50. There .is also mention of
opening stock, sales account, sales account 12.5%, purchase account, purchase .
account 4% and stock in hand. On verification of Form 26AS, no entry has been
reflecting therein. The Appellant also produced copies of purchase ‘invoices
wherein they have purchased plastic scrap from various parties with applicable
VAT thereon. The Appellant also produced Annual VAT return in the form of VAT
FORM 205 for the year 2014-15, wherein there is mention of sales of Rs.
1,78,023/- and purchase of Rs, 15,94,774/-. They have also produced copies of
;invoices wherein it has been mentioned that& they have sold the water tanks to
the various customers. The demand raised by the Adjudicating Authority on the

value is nothing but the sale of goods as mentioned in the books of accounts of

the Appellant. Since the Appellant is a seller as well as manufacture of goods

_rr—
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Appeal No: GAPPL/COM/STP/2827/2022
which is-nothing but the trading and manufacture of goods. On going through all
these ingredient_s, it is proved that the Appellant is engaged in manufacturing
and trading of gdods. The trading is not the service and is exempt from Ser:'vice

Tax.

'10. | find that the term ‘service’ is defined under Section 65(44) of the Act as

under:

“Service means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include-

(a) An activity which constitute merely-

(i) A transfer of title in goods or immovable property, by way of sale, gift or in

any other manner; or

(ii)....

(iii) ....”
Under Section 66B of the Act, service tax shall be levied on the value of all
services, other than those service specified. in the negative list. Negative list
denotes the list of services on which no service tax is payable under Section 66B
of the Act. As per Section 66D (e), trading of goods is a service specified under

L]

the negative list which is as under:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :—
" (@)... |
) (b) ...
(c) ...
(d)....
(e) trading of goods;”

Accordingly, on the activity of trading of goods, no service tax is payable.

10.1 Section 66B provides that service tax is leviable on all ‘services’ other
than the services specified under the negative list. Therefore, for being subject
to service tax an activity needs to qualify as a service first. The term ‘service’ is
defined under Section 65B (44) which specifically excludes an activity of ‘mere
transfer of title in goods by way of sale. Thus, the activ%ty of trading which is
merely buying and selling of the goods is not a service. Hence, the question of
service tax levy on the same does not arise. Accordingly, it is not liable to
- .. service tax, as the sahe is not a service. Further, negative list of services
comprises services but an activity of trading of goods is not a service, therefore

it can be specified under the negative list of services.

11.  In view of discussions and finding, | set aside the impugned order and

3 i/';'r “?EBLLQW the appeal filed by the Appellant. @/
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12.  3dficichd! gRTgol @t TS 3rdia &1 FyeRT IwRiad e 9 fHaT i @ |
12.  The appeal filed by Appellant is disposed off as above.

a [ Attested : .
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