
f#fl'o*'*f 
unnrm

' 
<rgt 1tfi-w1 +r +rctfl , rq \'{ tEr q'cqt{+-*c sflr{ {6::

O/O THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE

kfi-q a-q, fi S{ ff rr+< z 2''d Floor, GSI' Bhavan

tH +td ft.r t-e / Race Course Ring Road
(iqtq qi

n lc.ln
{rqfrE/ Ra kot - 360 0 1

Tele Fax No. o28l -2477952/24at t+zEmail: commrapp I3-cexamd

tMsrfiq.S.6Rr

{

qrl* q;r ft-+i+ I
Date ofOrder:

DIN- 20230164S\000000c288

G AP P Lt CO M I ST P I t3289 I 2022

{q qricr fr' /
O.l.O. No.

4s3/AC/NIS/BVR-3/2022-21

ft+i57pr1"

l2:00:00 ANI

23.03.2023

-- .rfi-q qr?rr d@r(Order-ln-Appeal No.):

BHV-EXCUS-000-APP-098-2023

23.03.2023
qrfrFGffTrftq/
Date of issue:

ff firq rarc fffd, qrrrr tqftqt , lrq+'laara crfod z

Passed by Shri shiv Pratap gingh, Corturnissioner (Appeals),Rajkot.

q.r< qrgs/ {{-tr qrg-s/ 3crg.6/ E6rrd qrg-'r, }n*q ri{rq sJfi/ t-<rrr7+q Fit-drr{, rrrr}a z qrr{.r{ / rri$flTql Er.r

rrfifrn rrr1nt artrr t TG-a: z

Arising out of above mentioned OIO issued by Additional/Joint/l)eputy/Assistant Cornmissioner,

Centraf Excise/ST / GST, Rajkot / Januragar / Gandhidham:
qffi&cffi 6T {rq q+ trdr /Name & Address of theAppellant&Respondent :-

M/s. Hamirbhaj. Kanabhai Kotadj.ya, 207, Rlsjj. l,Iandir,, At-vadheEa village, TaI-
Jafrabad, Imreli-365540
rc artl {r{+cl * qfud +€ qFs ftsftftn att t s"rrrtr yrffi ,/ vrfurrq S qmr 3[dt{ er{.+,( Tr r el/
n"v - ' - '*d;; ' aefte".td.' .. , ..8y . 'this ordel -in-Appeal @av lile
ar appeal to tne appropnaE auttronry m me louow[rg way.

fiqr efq , fiAEr r{rE ?fffi (r4 d?rrd'. qqffi-q qaltd-fiur +-fiif s'IT,.+-+fq i'.crd {-F qhlFtqq ,1944 +t qlrl 35Bfi{ td
qdR+.{Fiftm. rgss R ff.r eo * dr{-r ffifua rdffqrr;-fitr/
ADD'eal to CustoEs. Excise & Service Tax ApDellate Ttibunal under Section 358 of CEA, 1944 / Under Section 86
of &re Finaice Act, 1994 ar appeal lies to: i'

5,ft6r"r {iEsc^+ SqRm^q*Inrn ffcr $6, ?r=*q s-icrfi T6 G i-{rd{ qftffr qrcrft-r(qr ff fi+'r {i6, iE qii6 
'i 2, 3{R'

h. rcq, ;it frd, fr ff wrff arfrq rz

The sDeciel bench of Customs. Excise & Service Tax ADDellate Tribunal of wesl Block No. 2, R.K. Puram, New Delhi
in all'malters relating to classfication and va.luation. ' '

rqi+ ffiq r(at { qrnr.Tq qffi * {dr<r {e <S *+{ ft<r 5e.ffii qercam qa t-{F. qffftq qrfifu+"r tRrff
qt*q ei{tqfiBqrT,,fittc q, TEqr{t c-;rl fr{r{l q qifl.n<- 3I o o I t6t fi cr41 sTrFq l,

To the west;eEional bench of CustoEs. Excise & Service T6x Appellate Tribura.l (CESTAI at. 2"d Floor, Bhaumali
Bhawan, Asari/a AhEedabad-38oo16in case of appeals other thai as mentonccl m para- t(al aDove

3{ffiq 'qrqlf}frq } {qq q+fr 9-{T6 6G h ftq i*q 3-icrE rri+ to$-qr |M, 2001, }F-rco + ff4 furtft{ ftIr itt
r.r{ EA-3 + qr{ smi t rS frqr aiTr <rBE r sittm,ct{q-('fi vfi *mq. qFi sic]-s eI-6 6t ct{ ,4InT +t qlrl3{tr qqr{I rrln
qqtfl. €.{u s qrc qr rst rc.s mrs tqE qi 50 inq (qq + 3T{i 50 rq Eqq * qhr+-ts mc{-: -1,000/- FrIi, 

^5,rJ00/--

*+-#+kq% ##s*H#frffi * *ffi *i##9ffi#trEhg*.,gwH*q#:H$
,*, q anr rGc rr6r-riqE-< aFft+q arqrB-rr',r ff cnel Rm I t rqrra qrter (C 4Ii.') fi fnq qrid-{-!-T + qlq 500/- ;.qrr

+rMftacisrrrffi+,n r/
The aDr)eal lo lhe ADDetlete Tribunel shall be filed in ouadruDlicate in form EA-3 / as prescribed under Rule 6 o[
a;;Fgf F--""i;"lA-,;'F;liHrireii Zd6'iaiiit-itriir -r;;c.co oame'd-sainst one wluch st least should be accompaned
b'v'ifee;i"i6 \.tbb71 ii;.56b67:.'R;. t 0;0b-0/: 

-w-h-e-re iimount of autvriemand/int<restlpenalty,/retund is irpto 5-
iAcl s"t-di i;sd'ii;'ani;b';ve 5o iiC iEli-eitlvetv iri-the roh'o-icrosiet uanr'diaft in falvour df-Asst. Resi-stiqr o{
brarich of anv nominated Dub[c sector barik of the place where the bench ot tmy 4ommaled.- BubIc sector Dank ol
Giiriiii'iitrdrJ-tfr6-UEii+-oT tE; fii6nDais-si-rua'iad.-Appliaa6on made fbr granf of stay sha.ll be accompanied by 3
fee 6f Rs 5OO/-

(A)

(ii)

(iii)

(B)

(i)

xffiq 'qrq.rfuflq * eqrr rftq. B-fi 3{fufr{q.1994 ff !rr.r 85(r) + rilt{t-{F{ lM, Igca, }ft{c rr:r -+-n*a
ftulfta vqr s r -s tqnvft,itdfrfi qhft pt cst rrq ftfr qlt{ t F6a sfi-m +t rrri A. T{+l eti qrq c lrq-r fir tT;rtr s qf
yft e-cTFra +fr qrfur .rtr fit t 6( t 6'c !+ qR + qrq. q-si +{rf( ff qtr , qrd {} ctq drr {.nfi rrrn Tqrfl,;'rq 5 crq qr

Hsa',m s*'g ffi#s ffi '#sffi*ffi$ m+ "+#+; n.'*aTl:G Hg#-$w6
fl ,ir4F-fi +i * +i ;*r- crt ffi'td irw im iirt q'ni qrBq r dqftn Er€ fl rrtn, *+ ff 3q clEti il{r flRq q-6i

T{fud {ftfl-q:{r[rffirq ff rnsr F[f,t r iwr+ qGrr t* qt*r I * Ftq eri-rq: trr * sff 500/- Evn fl Flsftd eJ"6 qqi s'c{r
+{r r/
1'h
qu

der Sub sein Form

br,
?{

panl

b

4 l',*

r grant o stay



'ur' ox
Jqr ',trlloqtnr atelleddE rar{3rq .ql ot leaddE Jo SuJIrj o1 SLrnElrr

?:rhtP hurrrrg Jdl+x '!-g + +lnEl-6 hpr,U,r, )+r pBlU '.thrr-p

(.{)

(s)

(a)

(!^)

(c)

rsrrxs 's.,,olsnc ,qr .,, p",,."rro" 
",,ueu 

perBr.r r.r{ro Ftr5.3iits#j18""33fi}EiXqiiJrii'J,'S"t# SiHiqJrffi
rh+., r,uis-err.b.rr€.bnqu-E{ z8o1 'u-b,hhu r41g+!})'#fft#tffiffi+hl.4t$.gffiffi.tt#ffi

'prpuJurE sE 'gZ6 LlrV rel uno3 eqr Jo srEr5l m l alnpeqJs rJpun prquJsrrd sE OS 9 sU Jo.dsBls -JlJ unoJ'
c rEJq [eqs 

^]roqrne 
i,une)rpntpe rL.r lo rrpro r.'r pue rq Aeur rser.qr ", ?',[9rfrE&1YJ:f,lrriilarr*q

rrE .h,h.i 0q 9 }.U+Bg -l-h gx $ n+rr -E]l-bd -ph rbtu! t[ }]ufu q rUiLL$ + 'si6T '"t;gg* ["t h.it i;, lqu.Irthn

rol /oo| sd lo- )eJ .1,1"t I sd SqsrrxJ lt {rq4 puo}duls p1g^e o} pe[g sr 'eq 
^Bur 

+;BJ .ql sV ,oc f"r.lr'r"jJql ol uonPJqooe eu-o e({l ro leunquJ JlrBllJoov et{l o) P-aooe Juo Jro tetll rJBJ Jr.0 iuJpuBlsr{l!./Yr]ou rJurrErl
FresJroP Jql LrI preo eq plngqs o I o qJeJ roj .eJ lBuc,uo trl -rapro ]o sreqEn sllol]re^ s.re^o) rapro eql r'JseJut/rellrEr-b.gr+Irs!+b,,'ro!'+hu,'trL^'"uak+atErnr!}Ql",r.FUdu,kgld]]?h)g*EEbtlr*ebrEgss
12 -ul-s + -h3-u -ks r-htUE l-ElI lhg I ll2 !+n-L LlL]k r* }!] n€ $ b+r lrh 6q,k Ur E 16?rr'll I* {.Ub leh }S t i6l]h 13 4-h

. rB1 euo saednu uErfl aroul s! pe^lo4ur lunoqE Jql JrJqm./0001 stt prrB ssJtro oE'lruo seJdnS u1 pa^lo^ur lunoure Jr{l JrJq,{ -/007 su Jo eeJ E Aq prruEduroJle Jq IIBqs uoqEJllddE^uorsuaDqJ

Err.+ IL l-s izl-hr + 4.! Dr-E eir hrEr rutr Un 4rt nrrr rh,q .uruL,l lu -/0oz +]s C^€ x,.l +.ur [*E *ffi*"Hr*'-*!t{9i
;'grb. Ul', + U]Dr Up s!r6 p{+hg r,gg14g -rith * })hlh Lolru.!-b

' .4r uonJJS rrpun p.qu,srrd sB e.J peqLr)serd Jo r.,.-,r"a.c*r1,5[i,,T",#fi%fiy$i'fe";'Pf;i"Yr3PJ'"gg)q-os[e Plnoqs 11. lEaoov-ul Dplo puE olo rr{l Jo r{rEr srtooJ o^u Acl pr[.rEclmo]JE aq fierls puB DJlBJrun@rnoJ.L l!lI"!E p9le?gd!. eq or rqEnos iaprp arn qJfu^r uo EtUp rr{l rEo{l'sLnuoE e u.rqlL-rl iOCiZ 
.sblIrd (sfBrddv)

esrJxE [E4uJJ Jo 6 elnd lJpun peg:r]ads sE g-re5 oN uuoJ ur rlarrlclnp m rpEur ,q ifEqs uoqBrrlddB r^oqe rrdl

,+ q+ En g. q-dJ ,,, 4! t LrtE + uLE,,x {+ *ali tt[nel !r-u + 33-cE tr.l.B l+ hr5] 'n-utlt.tlr *r, ,IJ]HStht!,114+!+g,nLhrhgh++r6+Fr-UkEl6+E'+EhlJr+!2tr{,r.!,hFri4+!-Ull.$!lrl:lr-*-uxatl[n$i+tbElr
l!;tagggAlLprr+6rlgtt00ZUbrh'"g(!+$)errl6lrtbr!r+p+S+'ESVstExilhr;g'(€tlE}!ft,i.rlit

ilt,, .._,.iul ,,9.9o-ls_ry3ddv] reuq,ssruruor.,,n rq p.q6"6"k 
"'iY"!z,su,itTiil{i9Jh6$"ii3"if,E:s,f1"*i",$t'"?}:Bsuorsr^ord rr{t rapun stJnpold Teurj oofqnp esic'xe Jo tueu,{bd slrjBmor 'pJz.qln 5Q ci1 pemoip-',(1np ftni 1'o 11p'.ej3

-grb E !J-E l.ts n QRlrx.Jrh r-b-bk E{+Lp .E} l+ uhEl r!-e + 6 0I ulr .tr! 866I, (z .-E) xx}.Ltllk -E-Er 1)l! 
" 

,;itH"Yk?rl t+ 4ts e + +. ".'' Lr! + +xruh irUtl +l'E !n h;ggh hs "Ft U&E 15 ig q uryrJ. q GIr r,,ri,c qiller r,e.<lEl\

llnp Jo lurul,{ed lno{ll/y\ 'uBrnqg Io IEdJN ot uoalxJ erpul rprslno pEuodxa spooH lo rsEJ ul/ re rhh rh-g dFg Elr .* u?} i.E Er-h+ 'rg.E-+ -r..iE l}g i€ ',r,r,L 1a gli >r r"r gi
.'ElpqaprstnoAroluratjollunocALrB.otpruodxJereqrnf.rlspoo8a{tJoJlrulejngsulaqrrnpJsnleuJlpEr..'lqesrJxJ uoJo erpul ,ptslno,uotr]JJt lo ,tnuhot,{ue or pjuo'dxa spoo8 u6 JstcxJ Jb Anp_,,o areqer;o.rsej u1

hrghr,,F,2p+r,zsq*-tsrro*u"tp!.h,n',bErElrrx{**,{i-ffiStf"tff$-"rffis**httH
j?:.,g1:.T-r9- 

".lgg-rre,{ 
E ur spooa ar4-.;o Br-nsscco:d;o rsrnor Jro s*riirt?y,ffiS%fri".fut,*"i"rS',iBiq$.LrorrEJ rJ{lorr' ol ro esnoqere.rl e or tuorJEJ e Eo4 }rs.iel ur srncrb ssol rq1 ar5i1m rspboi 

lo ti^o1 )(r,iiiJ-o }-6 u1

{F,.-h-!rE-,*{Fq'l!+.+i,Yi*+.1,pgLa,l-eturgei,ru.rgg*,,,f,q+.,, F.rf,Ir*+#t$tLr;'flffirtg Lh !.]!ure .tr:]€ {Fg La Hr+ + rxJl}r_h t CI} jl.Erl t t$}d* Sg l"LIh grg'r. rit,rl lg r" 
,[ 

+h]i *-ul&!-S{-i r"lrri}E

qns ol osr^old lsfl ,(o DJulaAo; ,a!

,llri,nilu"ie..?.ll,i*$d*.,F#iiif,Hiq:ts#jfl i{j'{#ttlli5{:[i9,,.I{t#,*ei:f:itffii'}$',fli
In-g +'tooot t +:-U + '+rh )x! 'L-El, -h.l-p !el.E ,.Et-!, lrrlE.Lllrlr.E rD ,, ' 

lirgrrE rr-Jh

bbrH2!rr!+.rr.rr+'*r,,,,k,irqrrrr,,io,*+o#.ffi f S,ffi ffi n*""*8ff ff"ffi ff #l##tr
: rI psl J o ls euruJI^-6o:9r. _r.tlrlctLdd E,hola!^ail

: t+tb hrsu'.l,lc rltDlr P r

' 
l0Z 'llY {Z oNl Jrlrprrrg agt Jo luJBrJr.rJtrIuoJ aql ot loud /qFo.rlnE alEnrddE ,(uE JJoJaq BulpuedspJode pLrE uoqeJrldde,(ets r$ ot,(lddeiou [pqs uoncas ""ii i6 ""oi"ror" aur rern rru.,,nr nrnr^oi.lsrlnU trpJrJ tE^urJ aql Jo 9 alnd rapun alqe^ed lunbure , .lnil

:ue{el lrpalc lEAt J3 snoJuoltJ lo lunoure 'it1

:Jpnrr.,,r,,r{s,.orp**trU^'iRt],".%tor5l.'I"'.*ff i'",,r}l"&ffi ,rr"ol,l
p or -l_JJ[qns rq prno^\ elq'ded lrsodJp.e-rd Jo_]unourB erl pJpr^ord ,alndsrp m ., .""* irt;"rl3oo;r"ur;l^t;*;t3;ro 'alndsrp Ir1 lre ,{lIeuad pue ,trho :o-iQn p i::!m prprrBrlap ii;t;qr jo o7o61 .yo 1ur,o,reo uo [EunquJ J{] JJoJJq.rq lteqs rJpro srql lsure8e padde'ue..p66l ,rcy e r'ue'urg eqi Jo Cb udit,J;S:i.pln x.e1 acra-rag bl qdbfiirlb.Ji,"*I'ste sr qJlqm tt6t 'lrv .srJxg prtue3-aq1;o jsc ,on-ces'i3pJfi jy1ggJ aql rro.loq prru aq ot feadde ue ruJ
!lp!.,".glir,ii t u,;qrk huu,,rsg9s4rt-r* q ,ro1.b-h€g,r ,..r, ,{ff,ffff*tiSi$ilt:

r'-h> Ii 
'rl,pr. * e hlg + U"brkhu rhlA ,E+ - (I].I)

lQl.p r,r"r, + + + Ihh "E,,e (q)

1 r-g''r 69 q .*-i^ ;1,*g ,,,r, oarr * ffiff&.rflJ irff (!)

,_t E $nrh h ir-br srr* i, 
'qll B +g-Eo l+t gr^g uu ia*a-aG*:-gli-i'"ift uu,r rt ,g r_Ur.gLE-LbL E-b-k tsE'ruhErh'9 r,!I;br r-rkr. F; Lur'pt,itntl uu-gltr o i * lr-L[ rE r+/*J6 ]rnrr.b-b.E !4! !.1.b], h b&rilrtl,rI+I !+r t $:ri u-: 'e'r.,,-.& f,LE ih +,.!1+ !1.!r; i ;"ff" U iur*:rQt+-offi+*E:il**+ il,\tfi*{. ttbt hhgEl'r ,}.16 

_}]+ qp+ {.-+n]} t ++FE gxF. ,,eEr r"', rqJ,r r,U-U,ri .-*ruE.Ur-,f,Ia -"rr_i r,,p_L,e.i6,49

{lg,,o-,: {:":r",rs.13"*;Bl""t:i,iHj.iJ:&q'*3:":9,:l';i*,t*WsJg"}ir;,r-:ur;iH:"*;.,:ld:gl)rrlrlrJr e Jq Ileqs q)rJ/n to euol isp5ddy) osr>xg p,,uJ3'i:auo"rs"#io,r3 ,o rsrJxE lerua3 .rouorssn,,tDo1.) toIrpro Jo 
^ooJ 

E Aq p.rueduole jo rreqs pire 9i6 i,diind-;_t;;;"."|:fr J" Ne )6 a El6 .lnx rapun prqursrrdsp z'Js ror sr pJE aq [Eqs'tee r icy.;iuernj5a 99 u"onr.:s;ol;tvzi p,r, rzl uowJs qns rJpun pedde JL/ rUu!U.rr! i-uE bE!, q-gx.S t"+rh +lE e+Ltig r* qUF,j';+* + !n)cRJrh,h. bU-U.hlg,.,.,on r**rrrEr,htp* 'E!-br -En,. !r-&ft 
"f,lrr, 

L.ll-,refiE + j+tr gsuutrET:l g g".r, +ru+hgr{+ 16gr p...!.h ul-E' r'la J-bcr h+i!$''r!r'* r sf,16 rs;* ''u'rr,xrr ru't'*fir ,,ir,-qur"d g[1, *g.4 z r s uur,u..El E-L I (VZ'6.b.tr')5hr.E+'b66r ,U.,bhb9,",,r..L,u,r.{FrrJ.irr+].f-+dt;t:Tit",,,o_*+ 
e8l,rBg, b66l.hhgBkrag

(J)

(])

hPu'€

(!1)

(^)

(^,

(s'!)

{r)

(,



3
Appeat No: GAPPL/C0M/STP/3289/2022

M/s. Hamirbhai Kanabhai Kotadia; Vadhera (hereinhfter referred to as

"Appetl,ant") has fited the present Appeat against Order-in-Original No.

453i AClN15/BVR-3122-23 dated 22.09.2022 (hereinafter referred to as

'impugned order') passed by the Assistant Commissioner, Centra[ GST Divisidn-3,

Bhavnagar (hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that the lncome Tax Department

shared the third-party information/ data based on lncome Tax Returns/ 26A5 for

the Financial year 2015-16 &.2016-17 of the Appettant. Letters dated 18.08.2020

& 02.12.2070 were issued by the Jurisdictional Range Superintendent requesting

the Appettant to provide information /documents viz. copies of l.T. Returns,

Form 26A5, Batance Sheet (including P&L Account), VAT/ Sates Tax Returns,

Annual Bank Statement, Contracts/ Agreements entered with the persons to

whom services provided etc. for the Financial year 2015-16 & 2016-17. However,

no repty was received from the Appettant.

3. ln'absence of data/ information, a Show Cause Notice dated 21 .12.?020

was issued to the Appettant, demanding Service Tax and cess to the tune of Rs.

7,84,641l- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to

as 'the Act') alongwith interest under Section 75 of the Act. lt was atso proposed

to impose penatties under Section 77(1)(a),78,77(2) aQd 77(1)(c) of the Act

upon the Appettant.

4. The adjudicating authority vide the impugned order confirmed the

demand of Rs. 7,84,641l- under Section 73(1) atong with interest under Section

75 of the Act, imposed penatty of Rs.7,84,641 /- under Section 78 of the Act,

imposed penatty of Rs. 5,000/- each under Section 77(1)(a) &77(2) of the Act.

5. Being aggrieved, the Appetlant has preferred the present appeal on

various grounds as stated betow:

(i) The Appetlant is engaged mainly in the business of manufacturing of

bricks and thereby supptying of civil construction materiat mainty bricks, grit

stone, sand, white stone (beta), stee[ material suppty, tiles and sanitary wares

supply to the customers at proposed civiI construction site. Shri Katubhai

Vaterabhai Lakhontra (Prop. Parth Construction) has deducted TDS on civit

construction materiat suppty contract and on the basis of the same there were

such huge tiabitity of the Service Tax has been casted vide the impugned order.

The TDS deductor has atso issued a certificate to the effect that they have not

made any payment of Service Tax to the Appettant since they have purchased

materials from the Appettant. They have produced copies of purchase bilts for

I material purchase for re-sate and contended that on sates and purchase, no
*-

)w
,("
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Service Tax is teviabte. The Adjudicating Authority has erred in passing the

impugned order without verifying the retevant documents submitted before him

through their letter dated 21.01 .2021 which was duty dcknowledged by the

office of the Adjudicating Authority on02.02.2021.

6. Personal hearing in the matter was hetd on 17.03.2023. Shri Mahesh

.Ladumor, appeared for personal hearing and submitted that the Appettant did

not provide any service to any one but purchased construction retated materials

for different vendors/ Shops and supptied it to M/s. Parth Construction

[proprietor: Katubhai V. Lakhontra, P/45]. He referred to Form 26A5 showing

name of the deudctor (p/34 e.38), [etter dated 13.01.2021 for the deductor

(P.42) and purchase invoices (P.46-52). He submitted that the appetlant had

replied to the Show Cause Notice vide [etter dated 21.01 .2021 which was

received by the Adjudicating Authority on 02.02.2021 and duty acknowtedged:

(P.29). However, the Adjudicating Authority has ignored this and passed the

impugned order for demand, interest and penatty ex-parte, causing injustice to

the Appetlant. Therefore, he requested to set aside the same.

7. I have carefully gone through the case records, Show Cause Notice,

impugned order and appeal memorandum filed by the Appettant. I find that

Show Cause Notice had been issued without verifying any data or nature of

services provided by the Appettant and the same had been issued only on the

basis of data received from the lncome Tax department. The 'Adjudicating

Authority has confirmed the demand of Service Tax vide the ex-parte order

without considering the repty to the Show Cause Notice submitted by the

appetlant and duty acknowtedged by him. Now the main issue to be decided in

the instant case is whether the activity carried out by the Appettant amounts to

rendering any service covered under the Act and as to whether the amourTt

received for providing the services is taxabte, or otherwise.

9. lt is the contention of the Appettant that they have fiLed repty to Show

Cause Notice vi{e their letter dated 71.01.2021 which was received and

acknowtedged by the office of the Adjudicating Authority on 02.02.2021 . They

further argued that they are engaged in sate and purchase of buitding materiats

and supptied the same to their customer based on contract entered by them

with their customer. On verification of Form 26A5, it is evident that the amount

mentioned therein has been treated as base for demand of Service Tax by the

Adjudicating Authority. The said income is received from Shri Katubhai

Vaterabhai Lakhontra, proprietor of M/s. Parth Construction. The Appettant

produced copy of balance sheet wherein figures of opening stock, material

purchase, ctosing stock etc. has been mentioned. The copies of purchage

invoices submitted by the Appettant suggest that they have purchased buitdini

ateriats like steet, sanitary wares, cement, bricks etc. and supptied the same
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to shri Kalubhai valerabhai Lakhontra, proprietor of M/s. parth construction,
who has deducted rDS on the amount paid to the Appettant. shri Katubhai
vaterabhai Lakhontra, proprietor of M/s. parth construction has issued a

certificate in favour of the Appettant to the effect that their,s is a proprietorship

concern. in the name of Parth construction engaged in business of civit
contractor and heavy earthmoving equipment work contractor. They purchased

various civit construction materials from the Appettant and deducted tos on the
same since they were under obtigation as per Section 44AB of the lncome Tax

Act, 1961 .

'10. Att these material facts supported by documentary evidences suggest that

the Appeltant was engaged in sates and purchase of buitding materials, which 'is

trading, not service and is not liable to Service Tax.

11. I find that the term 'service' is defined under Section 6594) of the Act as

under:

"Service means ony activity carried out
considerotion, and includes a declared

person for onother for
but sholl not include-

bya
service,

(o) An activity which constitute merely-

(i) A transfer of title in goods or immovable property, by way of sole, gift or in

any other manner; or

(ii)....

(iii)...."

Therefore, sate of goods does not fatl under definition of service.

11.1 Under Section 668 of the Act, service tax sha[[ be [evied on the vatue of

att services, other than those service specified in the negative tist. Negative tist

denotes the list of services on which no service tax is payabte under Section 668

of the Act. As per Section 660 (e), trading of goods is a service specified under

the negative tist which is as under:

"SECTION 66D. Negotive tist of services.-

The negative list sholl comprise of the following services, namely :-
(d)....

(b) ....

(c) -..
(d)....

(e) troding of goods;"

Accordingty, on the activity of trading of goods, no seryice tax is payabte.

11.i Section 668 provides that service tax is teviabte on alt 'services' other

than the services specified under the negative tist. Therefore, for being subject

o service tax an activity needs to quatify as a service first. The term 'service' is

ined under Section 658 (44) which specificalty exctudes an activity of mered

kL&
I
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transfer of titl,e in goods by way of sate. Thus, the activity of trading which is

merety buying and setting of the goods is not a seryice. Hence, the question of

service tax tevy on the same does not arise. Accordingty, it is not tiabte io

seryice tax, as the same is not a service. Further, negative list of services

.gomprises services but an activity of trading of goods is not a service, therefore

it can be specified under the negative tist of services.

12. ln view of discussions and finding as above, I set aside the impugned order

and attow the appeal fited by the Appettant.

13. qffi ilned61r( erfi-oorft[cnrBqerffi a-frt€ftqrq-arB t

13. The a fited bv A ltant is disposed off as above.
(i/ }.i

,fi,+-*
CHA (ftIc rarq frO/(snr v Pratap Singh)

B

*' 
"1, ..', ,'l' . .l 

'...,.,.o..,+rilgfi 
1arfrfl/commissioner (Appeals)

R. p.A. D.CGJT A.[,i]c_rls, Iiaji cr

sfrfrfr:-
1) au+ sq-+d, aq tti tar +r qzi ardfrrq ricr6 srffi., 5wn al*,6rarer<

si ard-+rfr tgt
2) 3{r++d, EE r'a ter w ad +'-frq taqr{ i]cq, fir?rrr $g+-drd-q,

3)

effi;rrR +l srrasq-+ sffI Et
3lq{rsgffi 3{ryd, a+g uti Q-ar +-r qti *drq r;qr{ areq., ara;rrn 1i
3ftreqm *r4arfr tgr
Uf,r:lfi 3IE:riI; aq !<i tEr 6-{ ad ndfq 3FqrE arFfi Ho-'f,-3, srrd;rrR

+t snssqfi'fir+artt tgr
en6 rnr5at

4)

t--'A

To,
M/s. Hamirbhai Kanabhai Kotadia,
207, Ramji Mandir, AT: Vittage-
Vadhera, Tatuka: Jafrabad, Dist.:
Amreti.

fr-drd,

*. 6dreTr$ mrdreng 6Bqr, 207,

{rflS dfr{, ariq: 6retr, arfrmT:

qrI5.{FIf4, Fr"en: $aHi t
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