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Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.
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Arising out of above mentioned 0IC issued by Additional/Joint/Deputy/Assistant Commissioner,

Central Excise/ST / GST, Rajkot / Jamnagar / Gandhidham:
arftereral &9 faaTdT 7 419 U4 997 /Name & Address of theAppellant&Respondent :-

_M/s. Hamirbhai Kanabhai Kotadiya, 207, Ramji Mandir,, At-Vadhera Village, Tal-
Jafrabad, Amreli-365540 !
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Any &erson . agé{leved‘ V. this Order-in-Appeal may file
an ap_pea] to the appropriate authority in the following way.
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A g_}:al to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.
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To the West ‘regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (A%%eal) Rules, 2001 and shall be accompanied against one which at least should be accompanied
by a fee of Rs. 1,000/- Rs.5000é-, Rs.l0,000é— where amount o dutydemand/mterestt[penalty refund is upto 5
Lac., 5 Lac to 50 Lac and abgve 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of
branch of any nominated public sector bank of the &ﬂace where the bench of any nominated public sector bank of

: }he pflﬁce %%18}’6 the bench of the Tribunal is situated. Application made for granf of stay shall be accompanied by a
ee of Rs. -
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a copy of the order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of Rs.
5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s more than

five lakhs but not exceedm% Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
- ‘penalty levied is more than Lakgs rupees, in the form of crossed bank draft in favour of the Assistant Registrar
the ‘bench of nominated Public Sector Bank of the Flace where the bench of Tribunal is situated. / Application

ade for grant of stay shall be accompanied by a fee of Rs.500/-.
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Appeal No: GAPPL/COM/STP/3289/2022

-: Yol HTSer / ORDER-IN-APPEAL ::

M/s. Hamirbhai Kanabhai Kotadia, Vadhera (hereinéfter referred to as
“Appellant”) has filed the present Appeal against Order-in-Original No.
453/AC/NIS/BVR-3/22-23 dated 22.09.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Division-3,
Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
rshared the third-party information/ data based on Income'Tax Returns/ 26AS for
the Financial year 2015-16 & 2016-17 of the Appellant. Letters dated 18.08.2020
& 02.12.2020 were issued by the Jurisdictional Range Superintendent requesting
the Appellant to provide information/documents viz. copies of |.T. Returns,
Form 26AS, Balance Sheet (including P&L Account), VAT/ Sales Tax Returns,
Annual Bank Statement, Contracts/ Agreements entered with the persons to
whom services provided etc. for the Financial year 2015-16 & 2016-17. However,

no reply was received from the Appellant.

3. In- absence of data/ information, a Show Cause Notice dated 21.12.2020
was issued to the Appellant, demanding Service Tax and cess to the tune of Rs.
7,84,641/- undef Section 73(1)‘ of the Finance Act, 1994 (hereinafter referréd to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
-to impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4.  The adjudicating authority vide the impugned order confirmed the
defnand of Rs. 7,84,641/- under Section 73(1) along with interest under Section
75 of the Act, imposed penalty of Rs. 7,84,641/- under Section 78 of the Act,
imposed penaity of Rs. 5,000/- each under Section 77(1)(a) & 77(2) of the Act.

5. Being aggrieved, the Appellant has preferred the present appeal on
various grounds as stated beiow:

(i) The Appellant is engaged mainly in the business of manufacturing of
bricks and thereby supplying of civil construction material mainly bricks, grit
stone, sand, while stone (bela), steel material supply, tiles and sanitary wares
supply to the customers at proposed civil construction site. Shri Kalubhai
Valerabhai Lakhontra (Prop. Parth Construction) has deducted TDS on civil
‘construction material supply contract and on the basis of the same there were
such huge liabilify of the Service Tax has been casted vide the impugned order.
The TDS deductor has also issued a certificate to the effect that they have not
made any payment of Service Tax to the Appellant since they have purchased

materials from the Appellant. They have produced copies of purchase bills for

)/ Page 3of6




3 Appeal No: GAPPL/COM/STPMBWZL;T? .
Service Tax is leviable. The Adjudicating Authority has erred in passi'ng the
impugned order without verifying the relevant documents submitted before him
through their letter dated 21.01.2021 which was duly acknowledged by the
office of the Adjudicating Authority on 02.02.2021.
6. Personal hearing in the matter was held on 17.03.2023. Shri Mahesh
Ladumor, appeared for personal hearing and submitted that the Appellant did
not provide any service to any one but purchased construction related materials
for different vendors/ Shops and supplied it to M/s. Parth "Construction
[proprietor: Kalubhai V. Lakhontra, P/45]. He referred to Form 26AS showing
name of the deudctor (p/34 & 38), letter dated 13.01.2021 for the deductor
(P.42) and purchase invoices (P.46-52). He submitted that the appellant had
replied to the Show Cause Notice vide letter dated 21.01.2021 which was
received by the Adjudicating Authority on 02.02.2021 and duly acknowledgeb? .
(P.29). However, the Adjudicating Authority has ignored this and paséed the
impugned order for demand, interest and penalty ex-parte, causing injustice to
the Appellant. Therefore, he requested to set aside the same.
r | have ca::efully gone through the case records, Show Cause Notice,
impugned order and appeal memorandum filed by the Appellant. | find that
Show Cause Notice had been issued without verifying any data or nature of
services provided by the Appellant and the same had been issued only on the
basis of data received from the Income Tax department. The ‘Adjudicating
Authority has confirmed the demand of Service Tax vide the ex-parte order
without considering the reply to the Show Cause Notice submitted by the
appellant and duly acknowledged by him. Now the main issue to be decided in
the instant case is whether the activity carried out by the Appellant amounts to
rendering any service covered under the Act and as to whether the amount -

received for providing the services is taxable, or otherwise.

9. It is the contention of the Appellant that they have filed reply to Show
Cause Notice vide their letter dated 21.01.2021 whicH was received and
acknowledged by the office of the Adjudicating Authority on 02.02.2021. They
further argued that they are engaged in sale and purchase of building materials
and supplied the same to their customer based on contract entered by them
with their customer. On verification of Form 26AS, it is evident that the amount
mentioned therein has been treated as base for demand of Service Tax by the
Adjudicating Authority. The said income is received from Shri Kalubhai
Valerabhai Lakhontra, proprietor of M/s. Parth Construction. The Appellant
produced copy of balance sheet wherein figures of opening stock, material
purchase, closing stock etc. has been mentioned. The copies of purchase
invoices submitted by the Appellant suggest that they have purchased building ’

/,__\,Ulgterials like steel, sanitary wares, cement, bricks etc. and supplied the same

\\ ﬁw\\ : Page 4 of 6
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to Shri Kalubhai Valerabhai Lakhontra, proprietor of M/s. Parth Construction,
who has deducted TDS on the amount paid to the Appellant. Shri Kalubhai
Valerabhai Lakhontra, proprietor of M/s. Parth Construction has issued a
certificate in favour of the Appellant to the effect that their’s is a proprietorship
concern-in the name of Parth Construction engaged in business of civil
contractor and heavy earthmoving equipment work contractor. They purchased
various civil construction materials from the Appellant and deducted TDS on the
same since they were under obligation as per Section 44AB of the Income Tax
Act, 1961.

L]

10.  All these material facts supported by documentary evidences suggest that
the Appellant was engaged in sales and purchase of building materials, which is

trading, not service and is not liable to Service Tax.

11. | find that the term ‘service’ is defined under Section 65(44) of the Act as

under:

“Service means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include-

(a) An activity which constitute merely-
(i) A transfer of title in goods or immovable property, by way of sale, gift or in

any other manner; or

(ii)....
(i) soei”

Therefore, sale of goods does not fall under definition of service.

11.1  Under Section 66B of the Act, service tax shall be levied on the value of
all services, other than those service specified in the negative list. Negative list
denotes the list of services on which no service tax is payable under Section 66B
of the Act. As per Section 66D (e), trading of goods is a service specified under

the negative list which is as under:

“SECTION 66D. Negative list of services.—
The negative list shall comprise of the following services, namely :—

(a....
(b) ...
(c) ...
(d)s
(e) trading of goods;”

Accordingly, on the activity of trading of goods, no service tax is payable.

11.2 Section 66B provides that service tax is leviable on all ‘services’ other
than the services specified under the negative list. Therefore, for being subject
o0 service tax an activity needs to qualify as a service first. The term ‘service’ is

d fined under Section 65B (44) which specifically excludes an activity of mere
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transfer of title in goods by way of sale. Thus, the activity of trading which is
merely buying and selling of the goods is not a service. Hence, the question of
service tax levy on the same does not arise. Accordingly, it is not liable to
service tax, as the same is not a service. Further, negative list of services
comprises services but an activity of trading of goods is not a service, therefore

it can be specified under the negative list of services.

12.  In view of discussions and finding as above, | set aside the imbugned order

and allow the appeal filed by the Appellant.

13. 3Tl gRTaol @1 T8 fUiet BT YRt SwRiad a<ie © fhar Sarg |
13. The appeaL flled by Ap%eliant is disposed off as above.

= Ahinn =
 BORICHA (Rra wama {g)/(Shiv Pratap Singh)

- B9 431 9K o) 7, ~T‘-T,-‘T{:53:"qa$a (3rd¥er)/Commissioner (Appeals)
CR8Y Apnasat )
By R.P.A.D,~°" ~bPpeals, Rajkot

1o, ' dard
M/s. Hamirbhai Kanabhai Kotadia, :
207, Ramji Mandir, AT: Village- | CoTENS s FIdrem, 207,

Vadhera, Taluka: Jafrabad, Dist.: THEST AR, aMq: ame, cITelehT:
Amreli. SRS, e 3T |
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