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<s srlqrt*ffqt t qft-a qirt qF{ ffifud n+ + glr{fi Yrer+rft / vrfua'rur t aler l*t rrr q'z.q+m ltz
il; '''"' ';ei;; - '" ' ,eftivid- - ,Bv. tt"- order in-Appeal mav lile
ar'appeal to fhe appropriate au-thonty m the IotlowuB way

qlfi qr;$ , qHtq r.rrE erq, qE 4-{F. altdtg ;{qttrs'{sr {^yfd xrflA,-si+rq ricrE ,fq iJuFl{c , 1944 *t Errr 358 6 -,r ti?r

Da E-a arfiJftrc. rssaiiEi(I 86 +q 't{ ttHtitd-fr nT6 tt cT Fsntt ts t/
noo.rt to c*rto-". Excise & servlce Tax Appeuate Tflbunal under section 35B or cEA, I C44 / Undel seclion 86
of &re Finance A(t, 1994an appeal lies to: '- -

q-.ftn{ur {i{in{-* Eqfu(^Tfffmi ffqr Us, ffia reffiq {6 \r{ +{rq{ 3{ft.ftq ;{rnf'}6{"r ff ftsts ft6, tt qttt z, aIR'

+" 5cr, # erff, d ff ff{t srftq rz

The sDecial bench of customs, Excise & service Tax Appeuate Tribunal of west Block No. 2, R. K. Puran, New Delhi
in all matters relating lo classification aJrd valuabon.

rqn-s 'rnA" r{a) it {drg rrq qffl } ercr*r r}e rff $++ ftqr clq,+:fiq qffr<^tl-q qr i-<r+< qffiq 'qrfi0-r""r tk;#
.rltrq ffiq frHr;,R+q 'iv, rerr* r+< rcral irf{ drE iz..t16l+tqrfiqrrdqr/'
To the west resronal bench oI custoEs. Excise & Serrlce Tax Appellate Tribunql (cEsTAl. at, 2"d Floor, Bhaumah
Bhawan. Assrw_a Allmedabad -380016in case of aDpeals other than as menhoneo tn para_ I lal aoove

qffiu Emrfii*tq * Fcs sfi-a vrra rri * ftt, i*q rsn rrq rqff{t{M, 204I,+i+{q6 + qidl h'Jftfr ffiq rri
#ia-i+qnyC*ir$hqrcirrqrftqrrlti+cts'c"('6cA+{Iq,T6rgrqrrzctqtlqtq,qrqficnTfiflrrqrrr{r#?r"'tiii;;Hsssirrgfuqi\o qrq rqo r+ rrriqr 50 qrq fu U*-*U*rrt, 1,000/- 6c{, ^5,000/.-*'i ii-"i ''-^ rinn i- #i ar fffl-a d in6 # cft iqq 6tr ftaiR-{ erq {r qtrdr{ itild-{ xqHlc '-{rqrtllfi'r fit 'r#r## iffiH #q a i** fr ir4ft'{6 +* t t+ ara qr1ffia *+ rriz Errr tfirr qrr 1trEq I €Itrt.r 9rE nr {.r+rT,
Tq cnq.r { +{r !.rBE T6i iiffn qffia qrq.rfus{lr 51r*u"1 Fr*t l:qrra 3lre{r (C arifr +tnq qFra{-q:r 6 qrq iot/- tqq
+r ftfft< ciq qrr'si.di tfi tz

The aDDeal to the AoDellate Tribuna.l sha-ll be trled in quad-ruplicatE in lorto EA-J / aS prescribed under Rule 6 of
ti;'d5f E**.i;.iA;ijt5'iHiiiei.'ido i"aiif*ttrijt Ei.'6toii'p-fr1?'a-iEai,ns 
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ii.: 'd"d; i."sri iiJ'..i"a6'o'i"50 Gi iEi"piitletv'fi-ift%ffi ci1-c;aa6dc! uar-* arxt in f.ivosr d.r.Asst. ReBisLt4r o[
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ffE"iillE 
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Fiutfta rqr sr s iqnvffit frar qant l:]ri Tq+ q]q Ftrc art{r h BrE 6dt{ +l q{ al, T-{+i cltfiqr q"mFt i3:rc q q+
rft ffiid +{i siB',rr 3ft, s?t i 6q i 6q G cft } qrq, TFi +{r{ -& qtr 
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Fc-n j{ftrFffq,1994 fi trFr eo +ITc-trmi,/, q?i,2A) +,|r-tr{Eri6trrfi xfr-{, +{r{ F-q-qqrm, lqqa, +iT{q,
rs 9 (2A) { T6i Fqifta rc-{ S.T -7 { + Tr qffi rlq rq+ flc xr{fi, {*q rFTr{ IIES TIIET qFf;E t*ffq r . s+q ,-IE ,,5q '
rm crFi xesi ff Eftqi rfi ++ rrrt t rr+ cfd TErFrd ffi qrEr., ,i. rrr{+ arrr { {5 3{r{.r c-.r+r J'rr{ , Fdrq -r.rrz
e5+ ir+r+2, d *trrq 'qr{rltrfi(lr 6r xr+a{ ri rri 51 6'4n i, {riq ff xR {r qrq i dqc r.+t ftft I I
The appeal under sub section {21 and {2A) of the sectron 86 the Firlaice Acr 1994, sha.ll be iled m For ST.7 Jl
preschbed under Rule I {2) & 9(2A} of i-he'service Tax Rules, 1994 and sha]l be aciompanred bv a coDy of ord, r

b[ Commrssroner Centra] Excrsi oi Comnussroner, Central Excrse (Appeals) (one of lihrch shall be'a cerufll,d
(opvl aid copy of the order passed by the Cornmlssionerauthoriang the Assisrant Commrssioner or Depury
Ccjrihissroneiof Central Excise/ Service Tax to 6le the appeal beforeihe AppelJate Tribunal.
trrfl {=6, }.ffq r;w< or"si T'ri i-+r+r qffiq ri-a-.r..q 1*dz) h.rfi,rtri+qrq+ + ir*q r.qr< rI-4 {Frft{c.o44 .n

srr is,Iq * ffi-d, riT fi ffiq iftft{q, tqe4 6r rrrrl 63 6 3rdii-t i?Tdr qir fr qr{ fi rrf t, tq 3nerr+TEqffra
Trltr{r"r I qfh 5i{ q6o aqpq oF67t{r fi cin + 0 cftsrd (|ot),,rdcirr(d,nqtflffi<t.flqCrTr.ftr{Td Tctr I

EqrE-t t, +r {rr+n F+qr rrq, Ert+ ft rE rrrfl s :ia.k oqr F+ Tra fid ]tB-a aq rrFt es drs Eqr i qft+ .r fil
4-dq rqrs-rlfq t1a +{F. + n-{'fd "ciT ftq .rq ,I-E t fts srrft-{ i

rrl ut I l gi 6 ]rdrrd I{c
i,it &rlz ffir fr fr vr* rr-ra rrfrl
(riil tq+ T(r lMt h F-q-q o + drria iq rqiq
- arrf rgBqc-ur.rhrr4u-r,r-E-{t{ t+i"zr qltftrq zorq h i{rOT } Td fti{ft 3{ffic xrffi h rqri fisr.rdrn
aryr< rff qq Tftq qir {rrl Tfi Frirrz

For an appeal to be 61ed before the CESTAT, undei Section 35F of the Central Excise Act, 1944 which is also
aade apDlicable to Service Tax uflder Section 83 o[ Lhe Finarce Acl. 1994. an aDoea] asarnst this order shall h,.
before th'e Tnbunal on pa),rnent of lOo/o ofthe duty demarded where dury br duii and p'enalrv aJe in atsouii "ipenally, _where-penalry'aJone ls rn drspu te. proviiled the amount o[ preldeposit payatile woi ld be su bti' I t,, r

ceiling of Rs. 10 Crores,
Under Centra-I Excise and Service Tax, "Duty Demanded" shall include :(r) amounl determined under Sectiori I I D:
fii) amount ofemoneous Cenvar Credir raken:(,n) amounr payable under Rule 6 ofthe Cenvat Credit Rules' pro\,lded further that thC provrstons of tlus Section shal not apply to the stav apphcatron and aooeirl,pendin8 before any appellare authbnry prior to r})e cornmencement of t-66 Finanr e {No:2) Ait 20t4

qrcr rc+n ffiwur qrtrr :
ReviPlo( applucattqn to^Gqvqrnmen! ef -l[d la:
rq xErr fi g;irBlTsr"iq r RsEtEd qrrqi q, +-CtlI EirrE elcF qtlti4q, 1994 ff Efrr l5EE * y{ccrrfi t ridrfd,|{, d+qvr-{ qEFr{, -T{telgr qr+{i lflt, fi{ {{r{q, rrq E1Tm;qt{i qFi-{, fr+q +'r lrfi, {a-d qrrt, Ttffi Itoobi, nE"i
nFrT qTfF(,r / .

fnl',"!lij,"&?p,f$3.":B.un'ui*'.rq'"1&*',,?i:'['fr+l"L.,5s.9?"i58$"fi1,?j,],?1fuffixl:,fi,st%B[ "^?fllo?iill
I 1000 r, under Section 3SEE of lhe cEA 1944 irr respecf oittre iolowing;;ii. ?bi,ern;? 6ii;sj 'riid"i'icii,l',ilii-
section lll of Section-3sB ibid:

IE^qrq h B.ff ttqn-n rnrn i, T6i fiqr{.ftrfl qr-f *l ftfi +rrefi } rierr m h qrnrm i6 aPnrq qr ffir ra +rro-ra m h,,
Flrrr Tr+ 16rr rlr q Err Fsr' {i.Trrqqi + {rrrn, qr ffir {sr. rlg d qr ri3rrq'q qr;r + qd-q?q + +'rn, ffi +r.rcr{ Tr Hr1rrrr 116 q qr{ 16 +Fqr4 fi qrqi qtl
In gaSe of any lots of goods, where the loss gccurs in tralsrt from a faclory ro a waJehouse or to another facroraor lrom one warehouse to another dunng the course of processing of th-e goods m a warehouse or rn siorag,.whether in a factory or in a warehouse

rrr.a terr.ft'ff.Iy fl et{6} qT fr F cf{5 AFi'qtT t sgE 6tqrq.rr ri rd iffiq r-rre cy;r * 6a rfrfu, \ qrq,ri{

In case.of rebate ofAuty o"f excrse qn goods exponed to any country or territorv outside India of on ex.rsrt,l.malenal usecl rn rle manulacture ol thF goods which are exporled to-alv counrrf or territory ortrsid-in,lu. --"
qE rqrs cFai 4iI {.r{rn frq fi{r lTrrd } qrf,( +cr{ qr rrzF a} qt? fi-[l? f*rr rrrr ir r
In case ofgoods"e^^poned oLrtsrde lndra eipon ro Nepai or Bhuta:i,.iArfrbui ilrment ofautv.

f+Fa-a 
-rq+:aen rJ=F6TErl6ftr'nqeh{rgq rrfi)F-{q rn g+ ftFr* rr+tn n r a-ga qFq 6,rtg ,tF rrt q:,r

7nxrg.T. \3rcF/ 6AI{rE{;l {TUFlIrtT ,{.2),1998+1ffi'I 109 + Elrr t+q-4 +i rB {r,'tq sl-{r{r T{iqrBlt qr qr Err h np-r
t+rr rFT Atl
C.redil of any d,utv*alloc/ed lo bS ut )zed lowards paltlent of exclse dury on 6nal'products under rhe orovisronsol thrs Act ol t}le Rules made there ulder such.oi_der rs passed bv the'commiaai6nitlA'ppeasJ-on or-arii,,-, iii;date appoinred under Sec. 109 of t}e Furanie aNoA ACa,19-98-.- -' --- --
3rn-'fi fii(i {r <I yftEi sla qqn EA 8 t, + ff Hrq T4r<.r 9t*F ( x{r4 r M.2OO l . s ftTc 9 fi rrrta fifirfp ) :r-
fi.,r*qltrTsr6I cr(+^3rfl14 +l Tr{t^illltq rrwf+ Ir+fi {q-efq+ x?e1a r4-t-arter ff i rftfi r"rq ff Tr+ flG;, ,{rq
4j-EqI.cF,f6 3rtoFl{c, 1944 fit Er{r ls-EE +.I{r 6q1*i c,fq. fi rcFrrir + qT*q ++rc-{TR_o ff-rF,ian rr
iIFlT qTllITI /
The abovA application shall be made ir-r duplicate in Iorm No EA'8 as spe.died under Rule. 9 of Cenlral Ex.rs.
tAppealsj Rrltes, 200.1 wirhin 3 monors.tlom Ga daie on wtllh-!6; Ara;;:;ueiritd'5ih6o"6aia';E#li'i.,communrcatgq and shal DiAcgolrlpatied by- two copies each o[ the OIO and Orde-r-in:hooeal'ti stiijulS ,tiii 1,.accomDanleo Dv e ( onv o, r R .b ( :he rlzul evrden cmg paJ,rDent ol prescribed {ee as pre scdbed u nder sec uon J:.EE ofCEA, 1944, und(r Maior Head ol Accounr.

f{ftHur {ri<+ + qrq ftErftkd Qqifa-qa, 6 -.rcr+ff ff Trff qrft r

TRi ffi{ rfrc Tr cry 6ctl qr t{6 6q Bl-41 6trd 200/ sr {rr r{ i+-qr irl Brtr qR iTn rfq \rs qre Fqi i Gqrfl ir ir F.rs
IO0O /i rrqirFI lri'qr cTt'r
The revlsron 'appLcatron dhall be accompanied by a fee of Rs. 2OOl- where the amount mvolverl in Rrnees on,.
Lac or less antl Rs. 1000/ where rhe amount iniotved rs more Gah eupCesZjniGC--'
qE^rlqn,r f qrt"F 3{Ee[r {t +rr}{ frjiT rlq{ 6r *resr + f{rr rpr 5r q.r+n. -rq{s 6rr q f6{r qr+rqrBqrrq q{;r4 inllt fi r{q[ 16l firq 4 airi + r4I, qrTa"qfi {'tHtc .IITtt6.uIEi n+ {fiq"q-r ?}rfi-q q+{r, +1qr {ri"T fu ,rr-fl I r / In r as-r
Lf the order covers vat-ious irmbers of ordcr- in orisinal: fee for eaih d.l.o. dhi,irlci ue ir'aiit ii. ri,i'rii,iii,"-i.tmanner, notwithslanding the fact lhat l}re one appeel to the Appellant Tribunal oi ue ohE arj'ijliarron ir,-ill
Centra.l Gofl. As *re cas-e may be. rs flled to avdrid scriptoiia ri6rk iiiic-i-sn!-Es.- t-tit<ii ieJ%fh-i."iijo)-- i6'each

q{rq,ilfu-4 qqEq tl-t 3rfirRrc. rg,:, * rtfff-t t rlrr' 5a ra,r lFi qrrn .{r}'r ff cft qz FiutFra o. ro r.qir n;{r(r{q {r4 rfFFZ {fi RFfl qlrf,lrt /
One cQpV of appLcaoo4 or O.l.O. as the casc may be, and the order of the adtudrcatms authoflrv shall b.ar ,
court ICe slamp ol Rs.6.50 as prescnbed under Schedule-l in rerms of rhe Coufi Fee ActJ975, as l,mincied. -
fuTJ,6, 1:fq l4rq rlq.T{^t{rr, 41ftq:crqrfu+;,"r , mrri Bfu, Iffit. tes2 c qffid ri r;q ral}ra qrr.-n rrqIqFliT 6"a4 fl"ilrtuq-r fri fi ltl lqra 3nfits4 Fh{r qrnT tst /
Attqqtion is also lnvited to the rules cqvennf these abd otier related matters contained io the Customs, Excisc
and Servrce Appellale Tribunal (Procedure) Rules, 1982.

$1 3rfiq. flkq {.i n {dfod
<Ta Earit i r /
etailed ,nd latesr nrousions
to the Depajtrnental website

relatrng Io filmg of appeal ro lie htgher appellate aurhorrry. drr
\r'\rr'w. c oec , gov, rn.
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Appeat No: GAPPL/COM ISIP/ t408/2o2t

unwarranted demands of Service Tax atongwith interest and penatty. The

demand in the Show Cause Notice is more than Rs. 50 Lakhs and so it' is

mandatory requirement as per Circular No. 116/'l 3/2020-CK'3 dated 19.11.2020

to issue pre-Show cause Notice, prior to issuance of Show cause Notice since the

demand of duty is above Rs. 50 Lakhs. However, the same has not been done

and thus, the Show Cause Notice itsetf is nutt and void and so the impugned

order.

(ii) The adjudicating authority has confirmed the demand of Service Tax for

services ctassified under Site Formation Seruices on basis of various invoices

issued to M/s. Ketter Ground Engineering lndia Pvt. Ltd. for transportation of

sand for Rs. 1,64,01 ,309/- and supply of labour for Rs, 36,63,574l- under site

formation service is against [aw. They had issued singte bilt for transportation of

sand for each and every month forl't ha[f of FY 201 5-16 and on looking anrl

going through the said invoice, it is ctear that each invoice contain only details

about transportation of sand during particutar month as we[[ as rate atrd

quantity of sand transported for the said month at a side tocated at Pipavav Port

site (APM Terminal Pipavav site- which is registered as a Port Area) and further

looking to quantity of sand contained in the invoices clearty shows that it is not

a consignment copy issued by Goods Transport Agency. As per Section

66D(p)(i)(A), they are not liable to Service Tax. When there is ctear mention in

invoices issued for transportation of sand then how the Adjudicating Authority

has considered the said invoices under site formation service and demanded the

Service Tax on th'e said service. Thus, invoices aggregating to Rs. 1,64,01 ,309/-

issued for transportation of sand and confirmation of Service Tax demand under

site formation by the Adjudicating Authority is unfait, ittegal and bias against

them.

(iii) The Adjudicating Authority considered services provided tci M/s. Keller

Ground Engineering lndia Pvt. Ltd. for supptying of labour for Rs. 36,63,574l-

which has been considered by the Adjudicating Authority as site formation

services instead of ctassifying as Man Power Suppty Services. They had issued

invoices to provide labour as per company's requirement for sand fitling and

compaction work and payment made by the company was retated to numbers of

labour supplied during the period under reference and not retated to quantum of

work carried out by them. On going through the invoices raised for the same, it

is seen that invoices contain rate of labour and not a quantity of work done. The

manpower service provided to M/s. Kelter Ground Engineering lndia Pvt. Ltd. is

either exempted as services provided at Port Area covered under mega

exemption Notification No. 25l2012 or the receiver of services is liable to pay

Service Tax on reverse charge mechanism and not the Appetlant.
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(iv) The invoices issued for manpower suppty services to the extent of Rs.

36,63,5741- also conta'in details of sand for payment to be received by the M/s.
Ketter Ground Engineering lndia Pvt. Ltd. and in the preseni case since they have

admittedty supptied the material, there is a transfer of property of the said

materiat. Thus, overatl job subjected to payment of VAT which was paid by them

and they submitted various documents which shows that the job undertaken by

them has suffered VAT tiabiLity and they submitted a copy of VAT return. The

work is sand fitling and compaction work at Approach Road at Pipavav Port Area

(APM Terminats) which fatts under lndustrial &. Commercial Construction service.

The said construction is undisputedty of an immovable property. With this

fulfitment of the criteria, the services is squarety covered under the category of

works contract service and the services provided by them does not fa[[ under

Site Formation Services. Thus, the impugned order demanding Service Tax under

the site formation services is required to be quashed.

(v) The Service Tax demand on account of Rs. 20,{0,000/- as advanced

received and the.customers have deducted TDS, which is a payment of security

and the payment for the services are made in progressive manner during the

execution of the contract. The advance amount given by the customer is

reduced in proportion to the vatue of work compteted as shown in the invoices

raised upto arly stage of work executed as per the terms of the contract and

Service Tax is paid on the invoice value on accruat basis. Thus, so calted advance

is onty in the nature of security deposit to ensure contractuat commitments and

the same is shown as current tiabitity in the Books of Account. The Service Tax is

paid on the advance at the time of raising of invoices and therefore, there is no

tiabitity to pay Service Tax again on the advances and they submit the copy of

Audit Report in support of their claim. ln the next year i.e. 2017-18, they paid

Service Tax and GST on amount of Rs. 2,10,00,568/- and white [ooking to income

tax data - 26A5, they had provided services to the extent of Rs. 1,32,01 ,376l-,

that means income tax data is not retevant for payment of Service Tax or GST.

They have paid appticabte taxes in very next year at the time of raising invoices

with appticabte tax. Thus, they requested to set aside the impugned order so

that they have not to pay Service Tax again.

(vi) The strongty contend and object the extended period of Iimitation under

Section 73('t) as the same end on 24.09.2020 after taking into consideration

terms of Section 6(a) of the Taxation and Other Laws (retaxations and

amendments of certain provisions) Act, 2020 (No. 38 of 2020) and thereby stated

date ext'ended upto 31.12.2020. ln the Show Cause Notice, the said content was

nowhere mentioned or stated white in the 'impugned order, the same was

entioned, which is against the taw and thus the impugned order being

T

ittegat is
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tiabte to be set aside. They relied upon the Circutar No. 157/13/7021-GST. The

impugned order passed by the Adjudicating Authority without considering the

facts as there was no evasion of Service Tax and thus, question of demand of

Service Tax, interest and penalties does not arise at a[t.

6. The matter was posted for hearing on 17.03.7023. Shri Mahesh Ladumor,

tax practitioner appeared for personal hearing and submitted that they had

transported sand for Mi s. Kettar Ground Engg. (l) Pvt. Ltd. and for the transport

service rendered by them, the Service Tax tiabitity was discharged by recipient

on reverse chargd mechanism basis. ln this regard he submitted a letter dated

24.02.2023 from M/s. Kettar Ground Engg. (l) Pvt. Ltd. Regarding advance

payment of Rs. 20.4 Lakhs he submitted that the tax liability was futly stated as

Liabitity in the batance sheet of 2016-17 and was paid in the financial year 2017-

18, as may be seen from the annual return GSTR-9 for 2017-18. He submitted a

copy of Form 26A5 for financiat year 2017-18 and pointed out that the tax paid

in 2017-18 was more than the receipts shown in Form 2645 and it inctuded tax

paid on the advance receipt of Rs. 20.40 Lakhs. Therefore, he requested to set

aside the demand and penatties in the impugned order.

7. I have carefutty gone through the case records, impugned order anil

appea[ memorandum fited by the Appettant. I find that the issue to be decided

in the case on hand is whether the act'ivity carried out by the appeLtant is liabte

to Service Tax or otherwise.

8. I find that Show Cause Notice had been issued without verifying any data

or nature of services provided by the Appettant as the same had been issued onty

on the basis of data received from the lncome Tax department and the

Adjudicating Authority has confirmed the demand of Service Tax vide impugnerl

order after considering the submissions of the Appetlant and dropped the

demand of Rs. 25,50,008/- out of total demand of Rs, 57 ,6'l ,841 / -.

9. The Adjudicating Authority at para 3.9 to 3.10, after anatyzing the

invoices found that the said invoices are for labour charges for sand fitting and

compaction work atongwith transportation serv'ice, the said service provided [y
them is catted site formation service and after 01 .07.2012, a[[ the services which

are not in negative tist are taxable. On the other hand the Appettant produced

copies of invoices wherein the month-wise detaits of transportation of sand

inctuding quantity in MT, rate per MT and b'it[ amount has been mentioned. ln

some invoices, rate for labour and rate for material has been mentioned. On

material amount, the Appeltant has charged 5% VAT from the customers. They

have also produced copies of VAT returns fited by them. Thus, a[[ these material

facts reveal that the findings recorded by the Adjudicating Authority are far

from the reatity. Since the VAT is paid by the Appetlant, no Service Tax can be
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demanded from them. The Appettant atso produce copy of tetter dated

24.02.2023 issued by the service receiver i.e. M/s. Kettar Ground Engg. (l) Pvt.

Ltd., wherein they have stated that they have paid Service Tax on reverse

charge mechanism basis for transportation service and manpower suppty service.

Therefore, I am of considered view, that the Appe[tant is not liable to pay

Service Tax on an amount of Rs. 2,00,64,883/- earned from M/s. Kettar Ground

Engg. (l) Pvt. Ltd. The findings recorded by the Adjudicating Authority in this

regard and misptaced and not tenabte in terms of documentary evidences

produced by the Appettant.

10. With regard to Service Tax demand on an amount of Rs. 20,40,000/-, the

Adjudicating Authority found that in terms of Section 3(b) of Determination of

point of'taxation Rutes, the Appettant is liable to pay Service Tax on advance

received by them since the Appeltant providing the service, received a payment

before the time specified in ctause (a), at the time, when the Appettant receives

such payment, to the extent of such payment. The ctause (a) reads that 'the

' time when the invoice for the service provided or agreed to be provided is

issued:'. The retevant excerpts of the Point of Taxation Rutes, 20'tl is re-

produced below:

3.Determination of point of taxotion.- For the purposes of these rules, unless otherwise

' provided,.'point of taxation'shall be,'

(o) the time when the invoice for the seryice proided or ogreed to be proided is

issued:

Provided that where the invoice is not issued within the time period specified in rule 4A

of the Service Tax Rutes,1994, the point of taxotion shall be the dote of completion of

prDision of the service.

(b) in a cose, where the person providing the seNce, receives o payment before the

time specified in clouse (a), the time, when he receives such pawent, to the extent of

such PoYment,

- Provided thot for the purposes of clouses (a) ond (b)'-

(i) in cose of continuous supply of serice where the proision of the whole or port of

the service is determined periodically on the completion of an event in terms of o

controct, which requires the receiver of service to moke any payment to serice

proider, the date of comptetion of each such event os specified in the controct shall be

deemed to be the date of completion of proision of seNce;

The Adjudicating Authority has retied uPon clause (b) and found that the

' Appettant is tiabte to pay Service Tax. However, he overtooked the proviso (i)

appended after ctause (a) and (b) which states that in case of continuous supply

of service where the provision of the whote or part of the service is determined

periodlcitty on the comptetion of an event in terms of a contract, which requires

receiver of service to make any payment to service provider, the date of

/:;
I
I

Page 7 of 8ffil-'-



8
Appeal No: GAPP L/ CO M / SfP I M08 / 2011

comptetion of each such event as specified in the contract shatl be deemed to

be the date of completion of provision of service. I am of considered view that,

the services provided by the Appetlant are covered under proviso (i) appended

after clause (a) and (b) and hence they are tiable to pay Service Tax on issuanEe

of invoice and not on receipt of advance. As per contention of the Appettant

during the course of personal hearing and on verification of batance sheet for

the year 2016-'17, it is on record that they have shown Rs. 20,40,000/- as

advance from customers and they have also shown Rs. 1,40,3741' as Service Tax

payabte. Therefore, they are not liabte to pay Service Tax on advance received

by them during the year 2016-17 as the same is payabte during the year 2017-18

onty.

10. ln view of above, I set aside the impugned order and atlow the appeat

fited by the Appettant.
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