ATION camgeh  (rdfieE) T FATAT , qEG UF HAT FEACE T ITTE e

0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE

MAAXRKET fadt a=1, sft va & w39 / 2" Floor, GST Bhavan

¥ 1 F7 92 / Race Course Ring Road

a1 / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441142Email: commrappl3-cexamd@nic.in

Rredsmudiea DIN- 20230364SX0000444A29
after / wrserEE/ ATZIT i
L Appeal /File No kS el /Date
' 0.1.0. No.
GAPPL/COM/STP//1408/2022 BHV-EXCUS-000-JC-PK-026-2021-22 3/31/2022

(A)

(1)
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T Arger #ET(Order-In-Appeal No.):

BHV-EXCUS-000-APP-097-2023
STt F i ariE / "

Date of issue:

oft i wara fifg, s (erftem) , T g wiRE

Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajikot.

g er i 2T /

Date of Order: 23.03.2023 23.03.2023

YT AT/ WA ATg<H/ I/ WETAF A, Feutd IE LF/ FaTHT/aeg CAAATES, TAHE [ ATHANT /T g
guzferfeT 9 g7 smer a gfa: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Excise/éT / GST, Rajkot / Jamnagar / Gandhidham:

yfterrat&afaaTat %1 979 7d 741 /Name & Address of theAppellant&Respondent :-

Shradha Enterprise( Chetanbhai Chandubhai Shiyal) Opposite Mehta Hospital,, Tower
Chowk, Jafrabad-365540, Dist.- Amreli,Gujrat

=H arger(srfie) ﬁaﬁaﬁémﬁﬁﬁﬂﬁmwﬁ%ﬁzﬂﬁm / JUFRHTOr & e AT qTAT FT wHAT R/
Any erson . aggrieved y . this Order-in-Appeal may file
an appeal to the appropriate authority in the following way.

HIAT g, FRTT IEIIE (e U AT AT AT F gid die, FRT Ione g SatEas , 1944 #t a7 35B F AT
e fAr ST, 1994 T €T 86 % FAA (AHICET TR Y AT HHAT £ 1/

Alpg_;:al to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: - ;

A ) T AT e T e, meﬁwwwwﬁ%mmwm# 2, AT
e, T T ST AR 1/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.

IULITH = 1(a) § orfYelt ¥ sraTaT a At srft dfaT o, ¥ SeaTE aeF uA darwe aftety At (feee) f
ufar et (ﬁ),ﬁﬁ@qﬁﬁa@mﬁmﬁw-séoﬂ%ﬁﬁ?ﬂg/@ :

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2~ Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

seftefrr =i ¥ wae afie wegd HOLF o it o g (i) e, 2001, ¥ Form 6 % agddq Faffa o
TTT EA-3 T 91T S0t § 29 (34T ST AR | T & F3 8 F7 UF G F 774, S IeAE 7 B qGr |, FArer K1 qH7 AT A
ST, BT 5 TG T IEH FH,S FTG T AT 50 HE S0 TF FA4qT 50 AT 7Y F &g & ar wae: 1,000/- ¥, 5,000/

T ,000/- T s ity werg F¢)_Faina . =TT ;
Wﬁwg~ 10%%%%@%@%ﬁhmmﬁmh£m AT %mesgg
TH ATE]  FIAT AR el AT ey ATATIRRT T oAt R § | T A (R AST) T T FAGA-TF F AT 500/~ T
F1 Freifia s a1 w21 2R 1/

The aglpeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (A%%eal] Rules, 2001 and shall be accompanied a%amst one which at least should be accompanied
by a fee of Rs. 1,000/~ Rs.SOOOéA, Rs‘I0,000G— where amount o dutydemand/mtergst{penaltyr/refund is upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour o Asst. Registrar of
branch of any nominated public sector bank of the place where the bench of any nominated %ubhc sector bank of
tl;_he prla}lzce \gggfe the bench of the Tribunal is s1tuate¢£ Application made for grant of stay shall be accompanied by a
ee of Rs. -

Faffaeor

spfreftr =ty ¥ wwer anfier, R afdfiee, 1094 ) upr 86 (1) ¥ stwiy dgra Foagar, 1994, % ffaw 9(1) &
Tt g S.T.-5 3 =7C wiaat o ¥ o gt U 3w avey o arger & e gt i a] 2], Sttt A # we o (3
gft STfiT STt FTRT) 3T T & A FF 0F A F AT, TeT FATHL H FAT SAIST T IAT T AT AT AT,

e

00

=~

: 05
FHH F,5 F1E T AT 5 0 AT FT & wger: 1,000/~ T, 5,000/- BTA FAAT 10,
S R e e ar

£

T T AL b
a7 (et S qes i) W o[ 1 A £t orraT & mETaE AT F AT A
0 AT B % 3 WWQW { T IR | WAL FT T YAAT, 3% 1 I omEy ¥ arAr AR s
W%W@%ﬁﬂwmglmﬁﬂ (¥ #iE) %%QW:W?HWSOO# ngﬁa?ﬁa‘quw
1/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a_copy of the order appealed against (one of which shall be certified copy) and = should be
ccompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded & Pena.lty levied of Rs.
hs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s more than
akhs but not exceedjngig Rs. Flf%' Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
t%lewed is more than fifty | s rupBees in the form of crossed bank draftin favour of the Assistant Registrar
ench of nominated Public Sector Bank of the Place where the bench of Tribunal is-situated. / Application
for grant of stay shall be accompanied by a fee of Rs.500/-.
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fam wfafiaw, 1994 &1 amr g6 it IT-amrsdt (2) TE (2A) F AT 9 FF T oefiw, FATHT FrwETeft, 1994, F faw oo (o)
T 9 (2A) ¥ Tgd Fuifig 1oF S.T.-7 # € o w3t va 3wk qra , FETT ITATE F FAAT AT (), FAG TN o
g aifta srser 7 widat derm # (IH & v 9 it g 91fR) i Ay ST 9ETE A SaEr I, TR 300
o[/ HATHT, il ST AATTEFTI T A=A T FA FT (397 3 JTer A9 i gt oY A7 § Foq FA7 20t |/
he appeal under sub section 52% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. .
HraT gk, Tt IeTE e vd Aard snftefta arfier (dwe) & afd st & H et goqTa e srafeEe 1044 AT
HTIT 35T & stawid, @ At A wftfiaw, 1994 #r e 83 F siwta darwe F off A @, 7w s F afy enfiefia
et # Sie Fed JWE IT7E QEE /AT AW F 10 TiAad (10%), 5 A0 uF <d &, a7 , 5T Fad AT
Faranfa &, w1 e o s, aerd 6 5w ey & stast st 36 S aeft srafen S i ow wE i d TE
FNT IS FF U HATHT F siasia 7 o e & Fe afa= & )
(i) gTT 11 3 F said @ 4
(i1) gz oy K At wE g :
(i) ez st et F faw ¢ F s 3 @ _ )
- aud 7g 5 7 arer F wrae G (F02) afafaw 2014 F i § oF G andtefir it F sy fEmde
T AT UF AT T AT AR BT/ , ) W o
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal agamnst this order shall lie
before the Tribunal on paalyment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
ii1) amount %ayable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not ?Eplg_ to the stay aRp].lcatiun and appeals
e Financ

pending before any appellate authority prior to the commencement of e (No.2) Act, 2014.

ATCT HTHTT ST :

Revision application to Government of India: ) o
mﬁar%mﬂﬁ%&m%%ﬂms Fffiaw, 1994 #1 a1 35EE ¥ wawuias F sadagac afa,
ngﬂﬁwm#ﬁ%ﬁvwmﬁ% }?ﬁ'?ﬁﬁﬁrﬁ,ﬁﬁaﬂ'ﬁqm,WWT,H%%?FP{—IIODOT}T&FEI'
ST

1l ; g . - —rr
A revision /a,phcation lies to the Under Secretar%l to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th ¥loor, Jeevan Deep Building, Parliament Street, New Delhi’

. 110007, under Section 35ELE of the CEA 1944 in respect of the following case, governed by first proviso to sub-

section (1) of Section-35B ibid:

TfE a1 F el ¥ AT W, gl AR ET AT F] T S Er & e g F e F S a4 el we areary o e
ﬁ?ﬁm;znvgggﬁ;?ﬂ &W%W,mﬁ?ﬁm% 'mﬂm@m%m%m, TRt s 4 e
LEAES AT & THAT 1/

In cagg of any 1oss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

1 ¥ qred et 1w A e i fata g @ A Rt # s 7 e o 9 v e gene gew ¥ ge (Rde) Famwa
ST AT F JTg? AT Trg 4T & &0 frate f i g /o _ .

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India. :

wﬁm@oﬁrsmrﬁgﬁmm%m,mw &1 w1er et frr a2

In case o outside India export to Nepal or Bhutan, without payment of duty.

qfafira Ieg & SeuTed qoF & F foro ot =2t wdte o1 wfafimy ma EEERIECIGIE R RO AR G R I
%T_Umg?%(arﬂr—n F gra fad (A+2),1998 $T 72T 109 FERT & 5 qrirE sraaT aETETEAty 7 AT e § iy
M5/ e .

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the

date appointed under Sec. 109 of the Finance (No.2) Act, 1998,

SR AEE F &1 TAGT T FLqT EA-8 H, ST it Fesiry Ieqmay o (arfier) Frasrareit, 2001, F faw 9 o siqeia RfafEe 2 o0
o 3 T F 3 ATE AN B AT AR | I ST T A A A28 T qTeT A9r 1 2T At aeray ot sy =) wra

Fa ITE o ﬁaﬁvm 1944 T g7 35-EE ¥ Tgd Fuffia oo &t semefl & awn F q 07 TR-6 #7 9ia deer o4

Il ; ; ; . ;
The above a/lp lication shall be made in d\.tl_phcate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against 15
communicated and shall be accompanied by two _copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, undér Major Head of Account.

Wwaﬁw%mﬁaﬁf@aﬁms@ﬁmﬁﬁaﬁ?@,z . . L
STET HeTd THH T T ®94 47 364 74 g1 af ©94 200/~ FT Fam AT X T FT T UF o1 97 F Sq187 57 97 =97
1000 -/ &7 sFTaT {57 ) _

The rewvision ag%hcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

A% T s L A AT T ARTAL & AT TeA; G L F (A o I A A sivAT =R o A A e
T T T B T T T T T e i
if the order covers various umbers of order- in Original, fee for each O.I.O. should be paid in_ the ‘aforesaic
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one ap]la_hcatwn to the
Cen}l:ra.l Govt. As the case may be, 1s filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

2

H‘Wﬂﬁﬁ?‘[ww , 1975, F FqAT-1 F ATATT YA A9 UA w4 ey F gfw o Fuifa 6,50 wqd @
qraTery o f2fEe S g | o .
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a

court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,g1975, as amended. —

fﬁ‘gsgw,maﬂﬁ_ﬂ R  srftefig_mararfaTor (e T e, 1982 # afffe v s et et 9
T FCH AT (AH] 1 AT ST LT SR AT S g / ) ) )
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

I ey sn’f%‘rg ﬁﬁ_mﬁwﬁﬁw%m,ﬁmﬁrwﬁawwﬁ%ﬁm,ﬁwﬁﬁwﬁwm
www.chec.gov.in FT 59 3 %IC{ . ‘ ) - )

For the elaborate, detailed and latest {)rowsxons relating to filing of appeal to the higher appellate authority, the
ellant may refer to the Departmental website www.c €C.ZOV 111,
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Appeal No: GAPPL/COM/STP/1408/2022

unwarranted demands of Service Tax alongwith interest and penalty. The
demand in the Show Cause Notice is more than Rs. 50 Lakhs and so it.is
mandatory requirement as per Circular No. 116/13/2020-CK.3 dated 19.11.2020
to issue pre-Show Cause Notice, prior to issuance of Show Cause Notice since the
demand of duty is above Rs. 50 Lakhs. However, the same has not been done
and thus, the Show Cause Notice itself is null and void and so the impugne_d_

order.

(i)  The adjudicating authority has confirmed the demand of Service Tax for
services classified under Site Formation Services on basis of various invoices
issued to M/s. Keller Ground Engineering India Pvt. Ltd. for transportation of
sand for Rs. 1,64,01,309/- and supply of labour for Rs. 36,63,574/- under site
formation service is against law. They had issued single bill for transportation of
sand for each and every month for 15t half of FY 2015-16 and on looking and
going through the said invoice, it is clear that each invoice contain only details
about transportation of sand during particular month as well as rate and
quantity of sand transported for the said month at a side located at Pipavav Port
site (APM Terminal Pipavav site- which is registered as a Port Area) and further
looking to quantity of sand contained in the invoices clearly shows that it is not
a consignment copy issued by Goods Transport Agency. As per Section
66D(p)(i)(A), they are not liable to Service Tax. When there is clear mention in
invoices issued for transportation of sand then how the Adjudicating Authority
has considered the said invoices under site formation service and demanded the
Service Tax on the said service. Thus, invoices aggregating to Rs. 1,64,01,309/-
issued for transportation of sand and confirmation of Service Tax demand under
site formation by the Adjudicating Authority is unfail, illegal and bias against

them.

(ili)) The Adjudicating Authority considered services provided to M/s. Keller
Ground Engineering India Pvt. Ltd. for supplying of labour for Rs. 36,63,574/-
which has been considered by the Adjudicating Authority as site formation
services instead of classifying as Man Power Supply Services. They had issued
invoices to provide labour as per company’s requirement for sand filling and
compaction work and payment made by the company was related to numbers of
labour supplied during the period under reference and not related to quantum of
work carried out by them. On going through the invoices raised for the same, it
is seen that invoices contain rate of labour and not a quanfity of work done. The
manpower servicé provided to M/s. Keller Ground Engineering India Pvt. Ltd. is
~ either exempted as services provided at Port Area covered under mega
exemption Notification No. 25/2012 or the receiver of services is liable to pay

Service Tax on reverse charge mechanism and not the Appellant.

h;_ Page 4 of 8
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" (iv) The invoices issued for manpower supply services to the extent of Rs.
36,63,574/- also contain details of sand for payment to be received by the M/s.
Keller Ground Engineering India Pvt. Ltd. and in the presenﬂt case since they have
admittedly supblied the material, there is a transfer of property of the said
material. Thus, overall job subjected to payment of VAT which was paid by them

and they submitted various documents which shows that the job undertaken by
~ them has suffered VAT liability and they submitted a copy of VAT return. The
work is sand filling and compaction work at Approach Road at Pipavav Port Area
(APM Termina_ls) which falls under Industrial & Commercial Construction service.
The said construction is undisputedly of an immovable property. With this
fulfilment of the criteria, the services is squarely covered under the category of
works contract service and the services provided by them does not fall under
Site Formation Services. Thus, the impugned order demanding Service Tax under

the site formation services is required to be quashed.

‘. (v)  The Service Tax demand on account of Rs. 20,40,000/- as advanced
received and the.customers have deducted TDS, which is a payment of security
and -the payment for the services are made in progressive manner during the
execution of the contract. The advance amount given by the customer is

"~ reduced in proportion to the value of work completed as shown in the invoices
raised upto any stage of work executed as per the terms of the contract and
Service Tax is paid on the invoice value on accrual basis. Thus, so called advance
is only in the nature of security deposit to ensure contractual commitments and
the same is shown as current liability in the Books of Account. The Service Tax is
paid on the advance at the time of raising of invoices and therefore, there is no
liability to pay Service Tax again on the advances and they submit the copy of
Audit Report in support of their claim. In the next year i.e. 2017-18, they 'paid
Service Tax and GST on amount of Rs. 2,10,00,568/- and while looking to income
tax data - 26AS, they had provided services to the extent of Rs. 1,32,01,376/-,
that means income tax data is not relevant for payment of Service Tax or GS5T.
They have paid applicable taxes in very next year at the time of raising invoices
with applicable tax. Thus, they requested to set aside the impugned order so

"~ that they have not to pay Service Tax again.

(vi) The strbngly contend and object the extended period of limitation under
Section 73(1) as the same end on 24.09.2020 after taking into consideration
terms of Section 6(a) of the Taxation and Other Laws (relaxations and
amendments of certain provisions) Act, 2020 (No. 38 of 2020) and thereby stated
date extended upto 31.12.2020. In the Show Cause Notice, the said content was

nowhere mentioned or stated while in the impugned order, the same was

#p—
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liable to be set aside. They relied upon the Circular No. 157/13/2021-GST. The
impugned order passed by the Adjudicating Authority without considering the
facts as there was no evasion of Service Tax and thus, question of demand of

Service Tax, interest and penalties does not arise at all.

6. The matter was posted for hearing on 17.03.2023. Shri Mahesh Ladumor,
tax practitioner appeared for personal hearing and submitted that they had
transported sand for M/s. Kellar Ground Engg. (I) Pvt. Ltd. and for the transport
service rendered by them, the Service Tax liability was discharged by recipient
on reverse charge mechanism basis. In this regard he submitted a letter dated
24.02.2023 from M/s. Kellar Ground Engg. (l) Pvt. Ltd. Regarding advance
payment of Rs. 20.4 Lakhs he submitted that the tax liability was fully stated as
liability in the balance sheet of 2016-17 and was paid in the financial year 2017-
18, as may be seen from the annual return GSTR-9 for 2017-18. He. submitted a
copy of Form 26AS for financial year 2017-18 and pointed out that the tax paid
in 2017-18 was more than the receipts shown in Form 26AS and it included tax
paid on the advance receipt of Rs. 20.40 Lakhs. Therefore, he requested to set

aside the demand and penalties in the impugned order.

7. I have carefully gone through the case records, impugned order and -
appeal memorandum filed by the Appellant. | find that the issue to be decided
in the case on hand is whether the activity carried out by the appellant is liable

to Service Tax or otherwise.

8. | find that Show Cause Notice had been issued without verifying any data
or nature of services provided by the Appellant as the same had been issued only
on the basis of data received from the Income Tax department and the
Adjudicating Authority has confirmed the demand of Service Tax vide impugned
order after considering the submissions of the Appellant and aropped the
demand of Rs. 25,50,008/- out of total demand of Rs. 57,61,841/-.

9. The Adjudicating Authority at para 3.9 to 3.10, after analyzing the
invoices found that the said invoices are for labour charges for sand filling and
compaction work alongwith transportation service, the said service provided by,
them is called site formation service and after 01.07.2012, all the services which
are not in negative list are taxable. On the other hand the Appellant produced
copies of invoices wherein the month-wise details of transportation of sand
including quantity in MT, rate per MT and bill amount has been mentioned. In
some invoices, rate for labour and rate for material has been mentioned. On
material amount, the Appellant has charged 5% VAT from the customers. They
have also produced copies of VAT returns filed by them. Thus, all these material
facts reveal that the findings recorded by the Adjudicating Authority are far
from the reality. Since the VAT is paid by the Appellant, no Service Tax can be
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demanded from them. The 'Appellant also produce copy of letter dated
24.02.2023 issued by the service receiver i.e. M/s. Kellar Ground Engg. (I) Pvt.
i Ltd., wherein they have stated that they have paid Service Tax on reverse
charge mechanism basis for transportation service and manpower supply service.

Therefore, | am of considered view, that the Appellant is not liable to pay

Seryice Tax on an amount of Rs. 2,00,64,883/- earned from M/s. Kellar Ground

~— Engg. (I) Pvt. Ltd. The findings recorded by the Adjudicating Authority in this
regard and misplaced and not tenable in terms of documentary evidences

produced by the Appellant.

10.  With regard to Service Tax demand on an amount of Rs. 20,40,000/-, the
Adjudicating Authority found that in terms of Section 3(b) of Determination of
point of taxation Rules, the Appellant is liable to pay Service Tax on advance
received by them since the Appellant providing the service, received a payment
before the time specified in clause (a), at the time, when the Appellant receives
such payment, to the extent of such payment. The clause (a) reads that ‘the

- time when the invoice for the service provided or agreed to be provided is
issued:’. The retevant excerpts of the Point of Taxation Rules, 2011 is re-
produced below:

3.Determination of point of taxation.- For the purposes of these rules, unless otherwise

provided, ‘point of taxation’ shall be,-

(a) the time when the invoice for the service provided or agreed to be provided is

issued:

Provided that where the invoice is not issued within the time period specified in rule 4A
of the Service Tax Rules,1994, the point of taxation shall be the date of completion of

provision of the service.

(b) in a case, where the person providing the service, receives a payment before the
time specified in clause (a), the time, when he receives such payment, to the extent of

such payment.

. Provided that for the purposes of clauses (a) and (b),- )
(i) in case of continuous supply of service where the provision of the whole or part of
the service is determined periodically on the completion of an event in terms of a
contract, which requires the receiver of service to make any payment to service
provider, the date of completion of each such event as specified in the contract shall be

deemed to be the date of completion of provision of service;
The Adjudicaﬁng Authority has relied upon clause (b) and found that the
Appellant is liable to pay Service Tax. However, he overlooked the proviso (i)
appended after clause (a) and (b) which states that in case of continuous supply
of service where the provision of the whole or part of the service is determined
periodicélly on the completion of an event in terms of a contract, which requires

i P g,

%the\ receiver of service to make any payment to service provider, the date of
- . ‘E‘,‘.\.-“:A\\
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completion of each such event as specified in the contract shall be deemed to
be the date of completion of provision of service. | am of considered view that. .
the services provided by the Appellant are covered under proviso (i) appended
after clause (a) and (b) and hence they are liable to pay Service Tax on issuance
of invoice and not on receipt of advance. As per contention of the Appellar{f )
during the course of personal heariné and on verification of balance sheet for
the year 2016-17, it is on record that they have show_n Rs. 20,40,000/- as
advance from customers and they have also shown Rs. 1,40,374/- as Service Tax
payable. Therefore, they are not liable to pay Service Tax on advance received
by them during the year 2016-17 as the same is payable during the year 2017-18
only.

10. In view of above, | set aside the impugned order and allow the appeal
filed by the Appellant.

1. sfiaddl gRI Gol @I TS ﬂaﬁﬁmmaﬁ%ﬁmm% 1
11.  The appeal led b& E)ellant is disposed off as above.
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