ATION DA (FAH)  FT FATAT, T TF HGT FEA AT IATE o
0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE

ot a«1, Sff ug & w3 / 2" Floor, GST Bhavan

| Fr F57 T2 / Race Course Ring Road

Tahie / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441142Email: commrapp!3-cexamd@nic.in

Fredsmudtara DIN- 202303645X0000777BAS
% :Tﬁa  wrEHE ) e amead /- &7 / Date
ppeal /File No.
0.L.0. No.
GAPPL/COM/STP//3170/2022 348/AC/NIS/BVR-3/2022-23 9/22/2022

(i)

(i)

(i)

(B)

e Ar2er §&AT(Order-In-Appeal No.):
BHV-EXCUS-000-APP-096-2023

STEer & foT /
'Date of Order: 23032023 O e ATy : 23.03.2023
Date of issue:

oft frer vama R, srgw (arfiem) , oo g afa /
Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.

AT AYH,/ AT AR/ IAYE/ HETASH AL, ety IeUTE o/ FATRC/ A TAATE T, TWRIE [ ATEA /e g
gurferfera sy ge anger & g /

Arising out of 'above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner,
Central Excise/ST / GST, Rajkot / Jamnagar / Gandhidham:

srfteFata&uaTdt &7 a77 U5 9a1 /Name & Address of theAppellant&Respondent :-

Pareshkumar Naranbhai Chotaliya DANDEV COMPLEX, SWAMINARAYAN MARG,, RAJULA,

wwﬁ&r(aﬁa)%mﬁvﬁ%wﬁﬁﬁ?ﬁﬁﬁaﬁ%ﬁﬁwwﬁmﬁ/ DB e R i A PR i T A P

erson aggrieved v this Order-in-Appeal may file
an appeal to the appropriate authority in the following way.
HTHTW Sty SR EF UF QATHT AR ST & S srite, et TR O aigHTE |, 1944 &1 e 358 F i
wH e afaffaw, 1994 Y BT 86 3 s FrEtAfa ore F o w1/

Ap& eal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to: -

aTﬁimT # grafaua g+t qraer diar FeErT IEEA AT srfteity =T it R iz, 3‘-‘3'3?«1'73??{2 e
bt el i AR Ly A il ikl Q

The spccxal bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R K. Puram, New Delhi
in all matters relating to classification and valuation.

» I 1(a) & =T ¥ srerrar Qu ot ardie HAT oew, FET TAE_IF Wa'ﬁ-oﬁwmﬁ'ﬂw foreee) &t
afsrr et (a)ﬁ?ﬁTWWW FEHATATE- 3congaﬁfﬁm'~ﬁa'r£@ (

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, znd Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-3800161in case of appeals other than as mentioned in para- 1(a) above

srfteftr =rrarfior ¥ wwe srfier wega w0 % AT St game oeF (andie) Rammedt, 2001, %ﬁwms%am’ﬁfﬁu’r&?rﬁmﬂﬁ
mEA 3a?r“errrsrﬁn’rire:«?ﬁwr ?ﬁqlﬁﬁﬁﬂﬁﬂﬁﬁ%w agT:rtnﬁ o it /T, STt it AT ST AT T
FIU 5 7@ AT I F9,5 Fq@ FIC AT 50 ATE FIC TF HTE1 50 AT TQ srﬁﬁ%’?f’rmsr 1,000/~ %74, sooo/A

mi} 10,Q00/- ST, #r iz R4 L7 it g
%‘;f Thd Rl e o e e L i e

tFrsma'rft wmﬁ:mw g f2aa g | mw%mﬁoo/ T

=T f‘lm’fﬁ?r S[e= ST a:r:rr '@'ﬂ'r

The agf)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
entr Excise (A%%e u es, 2001 and shall be accompanied against one which at least should be accompanied

by a fee of Rs, OOOé Rs.10,000/- where amount 0 dutydemand/mterestflpe ty/refund is upto S5

Lac., 5 Lac to 50 Lac and above Lac rcspec vely m the form of crossed bank aypur o Asst. Registrar of

branch of any nominated public sector bank d) ace where the bench of any nommatéd public sector b of -
1t’_he fl?ice \gf(lj:g;e the bench of the Tribunal is s1tuate Application made for grant of stay shall be accompanied by a

ee of Rs

aefrefrr =TT ¥ wwer sefiw, e afaftaw, 1994 F¥ awr s6(1) ¥ ey darwc fomardl, 1994, ¥ faw 9(1) FaEw
ﬁarfﬁ—crmST 5ira11srf%l-a"rfn?r HAT T mwﬁwmw%ﬁmwﬂﬁﬁwﬁg{, I wfa AT # weg Y (I A 0w
smﬁ?rﬁ-—ﬁm%tr mﬁmﬁmmuﬁ&;w G%Tfﬁmﬁﬁ , ST T BT T FLATAT AT AT, FIC 5 AT AT

mﬁra:rﬁ mmms ﬁmgﬁmﬁso Wwﬁ%ﬁﬁi‘?ﬂ 5 oo/—ﬁ?ﬁms%ooo/— zﬁau?q#gg%

ST AT A, &% A1 39 arEr H TR
kbl / glwaﬁsr éaﬁt?%mﬁﬂ ‘:I'ETQ?FITHQ_JOO/— wwﬁaﬁ%w%
|

The appeal under sub sechon (1} of Section 86 of the Finance Act, 1994 to the A%pellate Tnbunal Shall be filed in
quadruplicate in Form S.T grescnbed under Rule 9(1) of the Service Rules, 94, and Shall be
accompanied by a_copy_ of the order appealed against (one of which shall be certlﬁed copy) and = should be
acco panied by a fees of Rs. 1000/- where the amount o servlce tax & interest demandcd & 1penaﬂty levied of Rs.
s or less, Rs.5000/- where the amount of service tax & interest demanded & penal vied 1s. more than
lakhs but not exceedm Rs Lakhs Rs.10,000/- where the amount of service tax &, interest demanded &
: levied is more than péees in thc form of crossed bank draft'in favour of the Assistant Registrar
ench of nominated Pu hc Sector lace where the bench of Tribunal is situated. / Application
madq‘for grant of stay shall be accompanied by a Iee oP Rs.500
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(iv)

(v)

(vi)

(D)

(E)

(F)
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fae sfefaw, 1994 1 qrer g6 7 IT-4TH (2) I (2A) F st aw A T anfrer, T Fawareh, 1994, ¥ fraw o (2)
U?r9(2A)%mﬁﬁﬁHWS.T.-7ﬁ"@mﬁTﬂﬂﬁ'mﬂw ,mmwawm(m),mm@w
T T sraer i ufiat wew (I & v 9fy s e ) I ST G WETAF A HAAT IIYF, FAT Ieq2
e/ FATHRT, TN AT ATATF T A o FTA 1 730 37 aver anaer 51 9f oft a9 & derq w1 2t |/
he appeal under sub section 52% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescrigcd under Rule 9 (Q%X& (2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified -
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
HraT oo, FEg Jears o Ud Fara afiefty s (Fwe) F 9fa anfiet F A # AT 3w ok afafaw 1044 fi
HTTT 35T & sfadd, s $7 foeitg sfafmaw, 1994 i amr 83 F I FATHT A o H € &, T aEd & 9f enfrefta
grfaraor # e HHY ITE Yo/ HET T AR 10 IAAT (10%), T 7T U %ﬁnﬁa‘g,m , ST Fae FHIAT
FraTfam &, 71 erare By s, @erd o) arer ¥ stata s 3 S arert aia 2 ey 7w w92 s g TEN
FEIT IR FF UF AATH & Aaaia “HiT 0 70 e ¥ e anfier 3 .
(i) HTT 11 Y F siedta W T
(i) e st it o 7 e i o .
(iif) a4z 9a1 fgwrastt & faw 6 F sdada 37 = _
- 9 g B 7w av F g B (qe 2) wfdfimw 2014 ¥ s & oF Bt sefiefrg s F e e
A FAT U A F AR TR 20/ _ -
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
ii1) amount %ayable under Rule 6 of the Cenvat Credit Rules )
- provided further that the provisions of this Section shall not ?gplg to the stay application and appeals
pending before any appellate authierity prior to the commencement of the Finance (No.2) Rct, 2014.

TIHTFE F daaada? qad,
ST AEFTE, [ALTErT ST 79, §9g 71T, 9% fFeet- 110001, F7 feor

A revision %pplicah'on lies to the Under Secreta.rly~J1 to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

[
* Rovisl ii t';g to G t of India
em%n%rapp cation to rnmen % 5 . 1994 ﬁ 5EE* 5
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afe v F et T 3 v &, st e et wrer £ R wrar & sie g F aron F 2 ar Bl e s ar e
%ﬁﬁmgg@w%%ﬂw%mw AT HETCOT *mmﬁm#éﬁm,%ﬁmﬁw
STET 7 # ATH F THAT F #1/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether 1n a factory or in a warehouse

W%mﬁﬂﬁwmhﬁﬁvﬁrw@m%ﬁﬁmﬁmﬁmwﬁﬁﬁm‘hwsﬁ#w (fae) Fama g,
a‘rw%mﬁwﬁwm&ﬁﬁﬁﬁhﬁﬂ'ﬁg/ , _ )
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India. *

ﬁmmoﬁrs%r@'gﬁmm#m,%mam FT AT v Gy a2

In case o outside India export to Nepal or Bhutan, without payment of duty.

Wm%wxﬁ% %féqw?ragﬁareﬁzmafﬁlﬁwwqﬁ A st F aga qreg € & s vy smEer

%Uargﬁ%(arﬂm %mﬁ?ramq (7°'2),1998 FT &1 109 %mgﬁiﬁn‘%mﬁammﬁﬁﬁmmﬁwﬁﬁ
! 1/

Cre:iTl_'T?r of any duty allowed to be utilized towards payment of excise duty on final' products under the provisions

of this Act or the Rules made there under such order is ;iassed by the Commissioner (Appeals) on or after, the

date appointed under Sf:c. 109 of the Finance (No.2) Act, 1998.

I e A & gt g @ BA-8 #, 5 Y = 3o ae (ardter) FPramraeit 2001, F fgw 9 & sig Afafie 2 o
STET F FIU & 3 5 ST i ST FIRT | ST Srde & SR T I A9 T ST AAAT Ferm AT AR AT
Ll ERIEE , 1944 ﬁml35—EE%mﬁWQﬁﬁmﬁ%F§nw %WWTR—E)*}TW%@LJHT%

I
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals). Rules, 2001 within 3 months from the date on which the order sought to be appealed against 1s
communicated and shall be accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be

* accompanied by a cogy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

Wwﬁw%m&ﬁg@rﬁaﬁuﬁvsﬁﬁwﬁﬁwwﬁgl ) ' . o
agi{‘}gwmwm IT IHH 7 &1 al &4 200 /- F7 G ST S S | TR UF ST © A Srey & 41 w0
1 — / T A Ry s

The revision ag;}:{lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less and Rs. 1000/- where the amount involved is more than Rupees One Lac.

Tf% T T § w5 Sﬂ%“a;r THT: Eﬁm;ﬁm@sqﬁﬁ . ST &4 B s it s e F an
}ﬁﬁﬁmmﬁm‘g{m_ E‘qmrr%qﬁr | Uk w%m%wﬁwmﬁmm til/lru:asfgzT
if the order covers various umbers of order- in Original, fee for each O.1,O. should be paid in the ‘aforesai
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Cen}}ral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for
each.

TTHINTIT ey 47 , 1975, & SYAT-1 ¥ AT [F WMIM UF O w29 F qfF 9w Fuifa 6.50 w9 5
RIEIGE R EAE TR |

One copﬁf application or 0.1.0. as the case ma}lr]be, and the order of the adjudicatinglauthority shall bear a
court fe€ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act;1975, as amended. — _
AT 97, R R BGELETS Arfiwor (w1 fafy) P, 1982 # aftfe og s gt st 5
S ey B Tt o 18 mr

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service-Appellate Tribunal (Procedure) Rules, 1982,

37 afiefi ﬁgﬁﬂ%ﬁ%ﬁﬁﬁfﬁﬁw,ﬁﬁﬁaﬂ?ﬁ%ﬁmﬁ%ﬁmmﬁﬁwﬁum
www.cbec.%ov.i.n EeRE T Ic{

For the elaborate, detailed and latest

appellant may refer to the Departmen

[

?rovisior_ls relating to filing of appeal to the higher appellate authority, the
al website www.cbec.gov.in.



Appeal No: GAPPL/COM/STP/3170/2022

:: WA 3m3er / ORDER-IN-APPEAL :

M/s. Pareshkumar Naranbhai Chotaliya, Rajula (hereinafter referred to as
“Appellant”) has filed the present Appeal againét Order-in-Original No.
452/AC/NIS/BVR-3/22-23 dated 22.09.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Division-3,

Bhavnagar (hereinafter referred to as ‘adjudicating authority’).

Zi The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS for
the Financial year 2015-16 & 2016-17 of the Appellant. Letters dated 26.08.2020
& 03.12.2020 were issued by the Jurisdictional Range Superintendent requesting
the Appellant to provide information/documents for the Financial year 2015-16

- & 2016-17. However, no reply was received from the Appellant.

3. In absence of data/information, a show cause notice dated 22.12.2020
was issued to the Appellant demanding Service Tax and cess to the tune of Rs.
6,87,882/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to
as ‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed
to imposiee penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act
upon the Appellant.

4. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 6,87,882/- under Section 73(1) along with interest under
Section 75 of the Act, imposed penalty of Rs. 6,87,882/- uﬁder Section 78 of the
Act and also imposed penalty of Rs. 5,000/- each under Section 77(1)(a) & 77(2)
of the Act.

Pl > Being aggrieved, the Appellant has preferred the present appeal on
grounds that the Adjudicating Authority erred both in law and on facts in not
accepting or considering documents submitted by them on 02.02.2021 and
making huge unwarranted demand of Service Tax with interest and penalty. He
is engaged in business/ profession of insurance agent for various insurance
corri‘pany for life insurance or general insurance and as per Notification No.
30/2012, when insurance service provided by insurance agent in terms of Rule
2(1)(d) of Service Tax Rules, liability to pay Service Tax in case of insurance
service shall be on service receiver i.e. insurance company on reverse charge

ki mechanism basis. He is not liable to pay any Service Tax on insurance
commission received and shown by him as income as TDS deduction reflected in
26AS of the income tax and same shown in ITR. He is also engaged in business of
sub broker and therefore commission received as sub-broker from stock broker
- . M/s. Marwadi Shares and Finance Ltd. in relation to sale or purchase of

””'m:\\ securities listed on a registered stock exchange. As per Sr. No. 29(a) of

~1 ::’! ﬁ'ﬂ/ Page 3 of 6
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Notification No. 25/2012-Service Tax dated 20.06.2012, the services provided as
sub-broker to a stock broker is exempt. Therefore, he is not required to pay
Service Tax on income received as sub broker from stock broker for facilitating
sale or purchase of listed shares on registered stock exchange. Thus, the
Adjudicating Authority erred in passing ex-party impugned order, confirming the
demand of Service Tax, interest and penalties. There was no evasion of any

Service Tax.

6. The matter was posted for hearing on 17.03.2023. Shri Mahesh Ladumor,
GSTP appeared for personal hearing and submitted that the appellant provided
insurance services and broker services for stocks as sub broker to M/s. Marwadi
Shares & Finance Ltd. and M/s. Marwadi Commidity Broker Pvt. Ltd. Both these
services are exempt from Service Tax. In this regard he referred to clarification -
D.O.F. No. 334/13/2009-TRU dated 06.07.2009 (P/56). Therefore, he reduested
to set aside the Order-In-Original. He submitted that the appellant had replied
to the Show Cause Notice vide letter dated 21.01.2021, received in the office of
the Adjudicating Authority on 02.02.2021, as per acknowledgement thereon
(P/27). However, Adjudicating Authority has ignored this reply and passed the

impugned order ex-parte.

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | find that Show Cause Notice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from
the Income Tax department and the Adjudicating Authority has confirmed phe

demand of Service Tax vide impugned order.

8. | find that the main issue to be decided in the instant case is whether the )
service provided by the Appellant is taxable under Service Tax or otherwise. On
going through the impugned order, it has been held by the Adjudicating
Authority that the service provided by the Appellant is a taxable service in
absence of information/ documents which were neither submitted by the
Appellant nor they had filed any defense submission and had not appeared for
personal hearing also. The Appellant on the other hand has stated that they had
replied to the Show Cause Notice vide letter dated 21.01.2021, received in the
office of the Adjudicating Authority on 02.02.2021, as per acknowledgement
thereon (P/27). However, Adjudicating Authority has ignored this reply and

passed the impugned order ex-parte.

9. It is the contention of the Appellant he has provided insurance services
and sub-broker service to stock broker to various companies and the activity. .
carried out by him is covered under Notification No.25/2012-Service Tax dated
20.06.2012. The Appellant produced copies of Form 26AS for the year 2016-16 &
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(¢) a business facilitator or a business correspondent to a banking company or an
insurance company in a rural area;

(h) sub-contractor providing services by way of works contract to another contractos
providing works contract services which are exempt;”

On plain reading of the documentary evidences submitted by the Appellant with
conjoint reading of provisions of Sr. No. 29(a) & (b) of Notification No. 25/2012-
Service Tax dated 20.06.2012, | find that the Appellant is not liable to pay
Service Tax on the income earned by way of commissior. for the yeér 2015-16 &
2016-17 by providing services in the capacity of a sub-broker to a stock broker
and as an authorized person to a member of a commodity exchange. Thus, the

Appellant is not liable to Service Tax on this income also.

11.  In view of discussions and findings, | set aside the impugned order and

allow the appeal filed by the Appellant.

12.  orficepdl gRI &l @1 2 Sdid &l R IuRied aic ¥ feba ST @ |
12.  The appeal filed by Appellant is disposed off as above.

/[fH Bl
/"Q,/;,
M (R wama R{g)/ (?F\iv Pratap Singh),

e
HgFd (3rdrer)/Commissioner (Appeals)

By R.P.A.D.

To, Jar #,

M/s. Pareshkumar Naranbhai . PHEAR ARCES Do, aeea

Chota!lya, Dandev Complex, o, TSI S, TISTET-365

Swaminarayan Marg, Rajula-365 2

560, Dist. Amreli 560, foreat: 3R |
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