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Appeal No: Yz / 83 / BYR I 2071

:: 3rfla sGcr / oRDER-IN-APPEAL iI
M/s. Rafikbhai Habibbhai Daudani, Botad (hereihafter referred to as

"Appettant") has fited the present Appea[ against Order-in-Original No.

310/SERVICE TAX/DEMAND/ZOZ1-22 dated 02.03.2022 (hereinafter referred to as

'impugned order') passed by the Assistant Commissioner, Central GST Division,

Bhavnagar-1 (hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that the Income Tax Department

shared the third party information/ data based on lncome Tax Returns/ 2645 of

the Appettant. Letter dated 14.08.2070 was issued by the Jurisdictional Range

Superintgndent requesting the Appeltant to provide information/documents viz.

copies of l.T. Returns, Form 26A5, Batance Sheet (inctuding P&L Account), VAT/

Sates Tax Returns, Annual Bank Statement, Contracts/ Agreements entered'with

the persons to whom services provided etc. for the Financial year 2014-15,2015-

16, 2016-17 &.2017-18 (upto June-2017). However, no repty was received from

the Appettant.

3. ln absence of data/ information, a Show Cause Notice dated 25.08.2020

was issued to the Appettant demanding Service Tax including cess to the tune of

Rs. 10,63,578/- under Section 73(1 )of the Act by invoking extended period of 5

years atongwith interest under Section 75 of the Act. lt was atso proposed to

impose penalties under Section 77(1)(a1,78,77(7) and 77(1)(c) of the Act upon

the Appettant.

4. The adjudicating authority vide the impugned order confirmed Service

Tax demand of Rs. 10,63,578/- under Section 73(1) along with interest under

Section 75 of the Act and imposed penatty of Rs' 10,63,578/- under Section 78

and penatty of Rs. 50,000/- each under Section 77(1)(a)' 77(2) and 77(1)(c) of

the Act.

5. Being aggrieved, the Appettant has preferred the present appeat on the

grounds as mentioned betow:

(i) The data of Form 26A5 cannot be used for determining Service Tax

tiabitity untess there is any evidence of taxabitity and they rety on Tribunal

order in case of Kush constructions vs cGST NACIN 2019 (34) GSTL 606 (Tri. Att),

Luit Devetopers Pvt. Ltd. Vs Commissioner of GGST & Central Excise, Faquir

Chand Gutati Vs. Uppat Agencies Pvt. Ltd. 2008 (12) S.T.R. 401 (S.C') The Show

cause Notice faits to discharge the burden of proof as to taxabitity of activity

and they ptaced retiance on Synergy Audio Visual Workshop Pvt' Ltd' Vs

Commissioner of Service Tax Bangalore 2008 (10) sTR 578, Atpa Management

ccrnsultant P. Lrd. Vs csT 2006 (4) sTR 21 (Tri. Bang) and ccE Ludhiana vs

3

Deluxe Enterprises 201 1 (22) STR 203.
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Appeat No: V2l83/BVR/2022

(ii) That during 2014-15, they were providing exempt services amounting to

Rs.76,04,9921- to Western Railway and Labour Contract services amounting to

Rs. 10,00,000/- to P R Overseas Pvt. Ltd. which is below threshotd timit for

Service Tax and hence exempted under Section 668 of the Act.

(iii) No Service Tax tiabitity can be fastened on any assessee without

determining the ctassification of service and hence the Show Cause Notice

cannot be sustained. They rely on CCE Vs. Brindavan Beverages 7007 (213) ELf

. 487 (5C), Dettax Enterprises Vs. CCE, Dethi 2018 (10) GSTL 392 (Tri.-Det.)

(iv) Since the demand is based on lncome Tax returns and Form 26A5 which is

wett within the knowtedge of the Department, atteging suppression is not proper

and they rety on Cosmic Dye Chemical Vs. Cotlector of C. Ex. Bombay-1995 (75)

ELT 721 (5C). That Board has issued Circutar No. 1053/02l2017'CX F.No.

g6l1t2O17-CXJ dated 10.03.2017 laying down guidetines for issuance of Show

Cause Notice. The batance sheet and profit & loss account are pubtic document

and notice issued relying on information disclosed in said pubtic documents with

altegation of suppression with intent to duty is iltegat and not sustainabte and

they ptaced reliance on Mega Trends Advertising Ltd. 2020 (38) GSTL 57 (Tri.-

Att), Rama Paper Mitts Vs Commissioner of Central Excise, Meerut 201 I (22) STR

19 (Tri.-Det) and Hindatco lnd. Ltd. Vs CCE, Attahabad 2003 (161) ELT 346 (Tri.-

Det.). The Show Cause Notice issued covering period Aprit'2014 to March-2O'l 5 is

barred by limitation.

(v) The Show Cause Notice is to mandatority be issued invoking proviso to

Section 73(l) and not merety giving reference to Section 73 for invocation of

extended period of limitation or else the Show Cause Notice woutd be invatid as

hetd in Satish Kumar &. Co. Vs CCE Nagpur - 2019 (22) GSTL 269 (Tri.-Mumbai).

(vi) The Show Cause Notice for the period Aprit'September-2014 was required

to be issued on or before 13.11.2019 but the same was issued on 14.08.2070

which is time barred.

6. Personal hearing in the matter was hetd on 03.02.2023. CA Akshay Bhagat

appeared for personal hearing in virtual mode. He submitted that as may bE

seen from Form 26A5, the works contract service provide to the raitways is an

exempt service. The remaining payment of Rs. 10 takhs fatts within the timit of

threshotd exemption. Therefore, no tax being payabte, he requested to set aside

the Order-ln-Originat.

7. I have carefutty gone through the case records, Show Cause Notice,

impugned order and appeal memorandum fited by the Appettant. The issue to be

decided in the case on hand is whether the activity carried out by the Appettant

is [iabte to Service Tax or not.

4
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B. I find that the lower Adjudicating Authority in an ex-parte order found

that in the ITR for the year 7014-'15 of the Appettant, shared by the lncome Tax

Department, the Appettant had provided services of Rs, 86,04,992/- and Service

Tax inctuding cesses of Rs. 10,63,578/- was not paid by the Appettant.'

9. lt is the contention of the Appettant that they have provided services to

Western Raitways, Bhavnagar which is exempt under Notification No. 2512012-

Service Tax dated 20.06.2012 and produced copies of work order No.

WNBfD/llCl18 dated 08.06.2012 and No. WAIBTDtCtI/06 dated 08.01 .2014

and supptementary work order No. WA/BID/Clll02 dated 08.04.2015. ln both of

the work order they have carried out works from 2012-13 to7017-18 and7013-14

to 201 5-16 respectivety. lt is evident from Form 26A5 and ITR-4 for the financial

year 201'4-15 (Assessment Year 2015-16) that they have earned an income of Rs.

86,04,997/- out of which an income of Rs. 76,04,992/- was from Divisional

Finance Managers Office, Western Raitways and remaining income of Rs. 10

Lakhs was from M/s, P. R. Overseas Pvt, Ltd. The services provided to raitways is

exempt as per Notification No. 2512017-Sewice Tax dated 20.06.?017.

10. I find that the Appetlant had not submitted the relevant documents/ data

to the Adjudicating Authority and atso not attended the personal hearing before

him. I find that the facts stated in the appeal were not availabte to the

Adjudicating Authority and he was constrained to pass ex'parte order. The

Appettant had not avaited the opportunity of naturat justice extended to him by

the Adjudicating Authority and has come in appeal with new facts. Therefore, I

am of considered view that the case shoutd be remanded back to the

Adjudicating Authority, who shatt ca[[ for atl the retevant documents and decide

the matter in de novo by passing speaking order. The Appettant is atso directed

to provide required information as and when catted upon by the adjudicating

authority. Needtess to mention that Order in de novo proceeding shatl be passed

by adhering to the principles of natural justice.

11. lset aside the impugned order and dispose of the appeal by way of

remand to the adjudicating authority as discussed above'

12. qffi gRr cd+1 r{ eiffo or BqcM gqo-fi a-fih tfr-qrqror t t

17. The appeat fited by Appettant is disposed off as above by way of remand.

(ffiR-d/Attested

5

M,-
(ftTa rcrq ff5;/lstrlv Pratap singh)

3tr$trtI lfrQa)/Commissioner (Appea ls)

.tA
By R.P.A.D.
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Appeat NQ: vzl E3 / BVR / 2027

To,

M/s. Rafikbhai Habibbhai Daudani,
1, Ambika Nagar Society, Station
Road, Near: Patel Boarding, Botad'
364710.

S-drf,

A.l6r+e+rt ffi{e{r+ Er5ffff, 1,

3rf{fir a-rn lr}grqtr, +trra t-s, c}f,
d6Jr + crs, dzE-:o+zto t
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