7»‘:’,41 gy 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded & pen
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ardter srRer = AT(Order-In-Appeal No.):
BHV-EXCUS-000-APP-095-2023

Arzer =1 AT /
Date of Order: 13032023 Qv andEy 24.03.2023
Date of issue: 5

| oft far warw g, arges (anfiewr), Torre g wiRa /
Passed by Shri Shiv Pratap Singh,Commissioner (Appeals),Rajkot.

T T HgTH/ HHT ATGH/ AT/ FETAF AT, FET TR o FATHVA] TARATHL AR [ AT/ e g suTieEe
STy g smaer & g /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /
GST, Rajkot / Jamnagar / Gandhidham:

R arftersai&wfaaTdl &7 477 Ue 7a1 /Name & Address of theAppellant&Respondent :-

Rafikbhal Habibbhai Daudani 1, Ambika Nagar, Society Station Road, Near Patel Boarding Potel,,
Gujrat

= amaan(ardte) & =i Fr5 =i et o § Tmﬁf ST ¥ HHE AT TEC H qEA g/
ev this Order-in-Appeal may file

Any gfrson . ved V.

an appeal to the appropriate authority in the following way.
(A) HIT O FETT IETE O U qATHT srietT Sravtier F wid adie, FRiw e 45 F i ,1944 Y a7ar 35B F Hada UF

ot 1994 Yy 86 ¥ siavta Fwferfera strg 7 97 7t § 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finahce Act, 1994 an appeal lies to: -

(i) aeffaer e & wrafoug et wreer €T o, FRT IanEd { frarT arfiefta =t § @y s, 3w =i T 2, @
e o, E feett, i St iR | W i

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New Delhi
in all matters relating to classification and valuation.

(ii) :m'a?ﬁqﬁ?}zl[a}ﬁmwm%mmwmmm,ﬁwmwﬁmmw[ﬁ’ﬁ%z)rﬁ
ftry &t s, Refta o=, agavelt wa sraTat sgEaET- 30 0 § & Fi AT TR W/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2= Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in’case of appeals other than as mentioned in para- 1(a) above

(iii) sftefrT =TT ¥ ane afie T FOF F AU S Ieqng e (rfren) e, 2001, ¥ faw 6 % sita Ruifia g =
T EA-3 FT ST STt § g5t BT AT F1RY | 590 § 59 § 77 TF 9o F q09, Fgi I £t whr [ sgrer FY " 7 T =
SEfAT, €YU 5 WTE@ g7 IAY F,5 @ TI¢ 47 50 7@ T 79 44w 50 76 w0 ¥ wfew ¢ 97 w9en; 1,000/~ w93, 5,000/~ w94
argaT 10,000/ - =97 F1 FReffia smr £ ufy #erg %1 Fratfia qem #1 g, dati sefieftr At & awEy F g
e F A & el off ardfes &7 3 &% gy ard vEithg &% gre g A A Ay | gEfEr 3T & | &% T 37 gEr
ﬁ@mm@qwmmmﬁwﬁﬂm%tlwmﬂ(éwh)% STEA-T7 % arx 500/- w77 #7 FRetfa

£ s 9[e STHT FTAT 2 |/

The a}a)}:eal to the Appellate Tribunal shall be filed in quadruplicate in form FA-3 / as prescribed under Rule 6 of
Central Excise {A%Beal) Rules, 2001 and shall be accompanied a%amst one which at least should be accompanied
by a fee of Rs, 1,000/- RS.SODOé- Rs.10,000/- where amount o dutydemand/mterg:st/pena]ty refund is upto 5
Lac., 5 Lac to 50 Lac and above 0 Lac respectively in the form of crossed bank draft in favour o Asst. Registrar of
branch of any nominated p\}bhc sector bank of the place where the bench of any nominated %ubhc sector bank of
I1;.!1(: %L%cc %&*516176 the bench of the Tribunal is situated. Application made for grant of stay shall be accompanied by a
ee of Rs. -

®) srftefiar =raTRrEoT ¥ e snfier, F s, 1994 1 ser 86(1) ¥ stwa Farwe Fawarddt, 1994, % fraw 9(1) % aga Ruifia
9% S.T.-5 & =7 afagt § $7 o7 g%t vd 3q% arg G s ¥ fAwg aftew i 7t gEdt iy ary F "ew F¢ (39 § wF
qfirg gt =TfRw) o g & w9 & w9 0F 9 F A, agi daw i qtr STt Y T s s AT LA, EI 5 A AT 39
FH,5 a‘rgﬂm mﬁsoﬁw a% Fvar 50 @@ wC ¥ Afhw § ) wwer 1,000/ ’{\;3 5,020!— i apgar 1%000@%3

qTq | lﬂi {d g y A T a SIS J Ea : L) LA
a’r%mm& ’ ﬁw@v%%mmﬁw,@ﬁwsw E A CAEIDE]
arfYeftr =raTferor it e fRu & 1 T aRer (V afER) ¥ 3T srae-7 % AT 500/- & T AUTRT g o1 FTAT 0 1/

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A}Epeuate Tribunal Shall be filed in

quadruplicate_in Form S.T.5 as grescnbed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be

accompanied by a_ copy of the order appealed against (one of which shall be certified copy) and ~should be

g——— accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demanded g 1p(-:r_ua&'cy levied o{h Rs.

1O P levied 1s. more than

= 17N\ five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &

" en evied 1s more than s rupees, in the form of crosse aft in favour of the Assistant Registrar
alty levied th I pB the fi f d bank draft in f f the Assistant Registr

f the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. / Application

||

“ade for grant of stay shall be accompanied by a fee of Rs.500/-. .
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of this Act or the Rules made there under s

fae arfifiae, 1994 it urar 86 7 Iv-ameit (2) & (2A) F siata =t it et anfter, e Rawarh, 1994, ¥ faw 9(2) uF
9(24) % Fea fRuffia s S.1.-7 & #it o wft v 3w w19 g, FTT IR Yok FrqaT A (nfie), Feha Iere e g
i amder # wferat sy 7% (S & oF wf e @ i) AT A G TETAF AATF I IUTY, FATT ITE 9o
GEIETE ﬁaﬁa%wmﬁmwﬁaﬁmeﬁmﬁmﬁixrﬁmﬁmﬁﬂﬁwﬁﬁmﬁmﬁm 1/

The apgeal under sub section 2& and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Comumrissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. -

HTaT o, FiT I e UF A afiefta i (f6e) F wiar srfielt & wrer §F T Ieqre g ARt 1944 4 @i
350% ¥ siaeta, ST Y Rsftg afefas, 1994 4t amer 83 F st Tt A1 oft o A &, 77 e & iy sefiefrr s i
T F THT IeATE /AT FT AT F 10 wﬁm(m%),mm@waaﬁva,mw,rﬁ%ﬂﬁgﬂhﬁmﬁa%,aﬁ
gtm‘r:rﬁmm,aﬁﬁtmm%aﬁﬁrmﬁ:mﬁmﬁaﬁﬁwhrﬁrmmwﬁwﬁmwﬁl )
FAT FRTE o T HATH F S “q (0 T e o e s & '

(i) g 11 ¥ ¥ saita o

(i) e 5T it o T wTer wfar

(i) a7 w1 ATt % faw 6 ¥ st 3 @

- T TE 6 @A F w4 2) st 2014 ¥ aow & oF flt adfefra SR ¥ e R

T 7t wd ardie i ey A gy
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie

before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a

_ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken:
ii1) amount 1:%ayable under Rule 6 of the Cenvat Credit Rules )
- provided further that the provisions of this Section shall not a ply to the stay application and appeals
pending before any appellate authority prior to the commencement of tfr;e inance (No.2) Rct, 2014.

AT HLHT AT

Revision application to Government of India: . .

T A2 F AT ARt At 7, F6 se gew qfafaw, 1994 6 A 35EE ¥ YaATgF & dqitasra? gy,
T FCHTL, TreTeror smaeet $47E, o strer, Tt fawmn, <ft sifrm, sftae $ saw, G o, 7% fawefi-110001, F1 far
STAT ﬂl!%QI

A revision /%%)].icat:ion lies to the Under Secret to the Government of India, Revision Application Unit,
MuustrP/ of ance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid: ;

a

Ty e ) T B T TR AT s
|

ST g § AT & THETT H ,

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse .

ST ¥ A vt g am & A Frafa w7 3 e ¥ Rt # sy w3 wme o7 v v et sens g F gz (fRe) F e i
St TR ¥ aATg? T g A & i fata fr et g/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to any country or territory outside India.

af2 e9Te g7 7 AT A AT W e, dore ar F1 77t Frafa B mm &)
In case op—;ods cxpor?gg outside India export to Nepal or Bhutan, withoutgpé’yment of duty.

?ﬁﬂ’dm%mﬂ ¥ AT ¥ T S S Fe g sfufaw ve g Rt st F g e v 2 s i smrer

&Tﬂ?ﬁ(tﬂﬁﬁ') #mgaﬁﬂ%ﬁmﬁ( v2),19§gaa€r%rr{'r109 %m%ﬁﬁmm%vméﬁ&m
/

ggeg(-ilit of any duty allowed to be utilized towgrds payment of excise duty on final products under the provisions

t ( ch order is plassed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998,

SR STdE T 41 Iiat w9 %97 EA-8 #, St 1 Ffta searen qqew (arften)fammastt, 2001, ¥ fraw 9 ¥ siafa fRfafde &,
ST FIGTF 3 & s T ST R | ST AT F HTG G e T T wer i A St dere A g
@WWW%, 1944 Y g7 35-EE ¥ qga Fuifioa e # st F amew % 1% 92 TR-6 1 9 97w &7 st

arfau) :

The ab/ove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gi)pcaled against is
communicated and shall be accompanied by two copies each of the OIQ and Order—].n-Apge . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

mm%mmﬁaﬁu‘?ﬁﬁ it srErat Fi At [ .

AT THT TF A" mmmgﬁﬁg&wﬁzow-mgﬁ% ST S AT AW T TF @ T IT Y ST G A T

1000 -/ %7 e faar sy ; :
isi licati all b ied by a fee of Rs. 200/- where the amount involved in Rupees One

Egg gﬁ‘i-g‘sls? %r?g %sc.alo%lb?bwhefe Eiﬁ%"?éﬁgﬁ'iﬁ in%ﬁregeig more thﬂ]!/'l l%lipcccs O?Je Lac.n v # =

-
I TG e F F G A1 H’qﬁggﬁ’r?m ﬁw?ﬁws IUYTH A FoFAT ST AR T aew F g gv
%ﬂﬁ?ﬁ'@lqﬁiﬁlﬁaﬁﬁmggq | T ; gﬂ%ﬁ%ﬂmrtﬁwmﬁﬂﬂ EIGH il‘/lncasgs
if the order covers various imbers of order- in Original, fee for each 0.1,O. should be paid in_the aforesaid
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one ap;;hcahon to the
Cenhtral Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee o Rs. 100/- for
eacn.

TG AT 9% dfufaaw, 1975, F aqg=i-1 ¥ aqar G0 aree uF s s 4 gfy 7 fretia 6.50 v 5

O Qﬁf Fnu@m : thi ay b d the order of the adjudicating authority shall bear a
cation or 0.1.0. as the case m. e, and the or e al

cor::crtc?el:t':ys(t)ar?l%pof Rs.ﬁr.lSO as prescribed under Sc%edule-] in terms of the Couf]t Fee Act,gl 975, as amended.

Gl Hum%a’q?ﬁwarﬂ?ﬁﬂwﬂmw(m%) frmmastt, 1982 # affiq ud awr wafvaa wwet 71
afenfera we arer sy $i i it g s ey s &1/ o _
Attention is also invited to the rules covenné these and cther related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

g sfief éﬁ_@_ TGS FH § FaAfe =eF, g @K adimew st F B, seferff fanfr daase
www.cbec.gov.in | . . k .

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
ellant may refer to the Departmental website www.chec. gov.in.
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:: 3dYer 3m&er / ORDER-IN-APPEAL ::
M/s. Rafikbhai Habibbhai Daudani, Botad (hereinafter referred to as

“Appellant”) has filed the present Appeal against Order-in-Original No.
310/SERVICE TAX/DEMAND/2021-22 dated 02.03.2022 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST Division,

Bhavnagar-1 (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the Income Tax Department
shared the third party information/ data based on Income Tax Returns/ 26AS of
the Appellant. Letter dated 14.08.2020 was issued by the Jurisdictional Range
Superintendent requesting the Appellant to provide information/documents viz.
copies of I.T. Returns, Form 26AS, Balance Sheet (including P&L Account), VAT/
Sales Tax Returns, Annual Bank Statement, Contracts/ Agreements entered with
the persons to whom services provided etc. for the Financial year 2014-15, 2015-
16, 2016-17 & 2017-18 (upto June-2017). However, no reply was received from
the Appellant. (

3. In absence of data/information, a Show Cause Notice dated 25.08.2020
was issued to the Appellant demanding Service Tax including cess to the tune of
Rs. 10,63,578/- under Section 73(1) of the Act by invoking extended period of 5
years alongwith interest under Section 75 of the Act. It was also proposed to
impose penalties under Section 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon
the Appellant.

4, The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 10,63,578/- under Section 73(1) along with interest under
Section 75 of the Act and imposed penalty of Rs. 10,63,578/- under Section 78
and penalty of Rs. 50,000/- each under Section 77(1)(a), 77(2) and 77(1)(c) of
the Act.

B. Being aggrieved, the Appellant has preferred the bresent appeal on the

grounds as mentioned below:

(i)  The data of Form 26AS cannot be used for determining Service Tax
liability unless there is any evidence of taxability and they rely on Tribunal
Order in case of Kush Constructions Vs CGST NACIN 2019 (34) GSTL 606 (Tri. All),
Luit Developers Pvt. Ltd. Vs Commissioner of CGST & Central Excise, Faquir
Chand Gulati.Vs. Uppal Agencies Pvt. Ltd. 2008 (12) S.T.R. 401 (S.C.) The Show
Cause Notice fails to discharge the burden of proof as to taxability of activity
and they placed reliance on Synergy Audio Visual Workshop Pvt. Ltd. Vs
Commissioner of Service Tax Bangalore 2008 (10) STR 578, Alpa Management
Consultant P. Ltd. Vs CST 2006 (4) STR 21 (Tri. Bang) and CCE Ludhiaﬁa Vs

k ‘ Page 3 of 6
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(i)  That during 2014-15, they were providing exempt services amounting to
Rs. 76,04,992/- to Western Railway and Labour Contract services amounting to
Rs. 10,00,000/- to P R Overseas Pvt. Ltd. which is below threshold limit for

Service Tax and hence exempted under Section 66B of the Act.

(iii) No Service Tax liability can be fastened on any assessee without: .

determining the classification of service and hence the Show Cause Notice

cannot be sustained. They rely on CCE Vs. Brindavan Beverages 2007 (213) ELT
. 487 (SC), Deltax Enterprises Vs. CCE, Delhi 2018 (10) GSTL 392 (Tri.-Del.)

(iv)  Since the demand is based on Income Tax returns and Form 26AS which is
well within the knowledge of the Department, alleging suppression is not proper
and they rely on Cosmic Dye Chemical Vs. Collector of C. Ex. Bombay-1995 (75)
ELT 721 (SC). That Board has issued Circular No. 1053/02/2017-CX F.No.
96/1/2017-CX.1 dated 10.03.2017 laying down guidelines for issuance of Show
Cause Notice. The balance sheet and profit & loss account are public document
and notice issued relying on information disclosed in said public documents with
allegation of suppression with intent to duty is illegal and not sustainable and
they placed reliance on Mega Trends Advertising Ltd. 2020 (38) GSTL 57 (Tri.-
All), Rama Paper Mills Vs Commissioner of Central Excise, Meerut 2011 (22) STR -
19 (Tri.-Del) and Hindalco Ind. Ltd. Vs CCE, Allahabad 2003 (161) ELT 346 (Tri.-
Del.). The Show Cause Notice issued covering period April-2014 to March-2015 is

barred by limitation.

(V) The Show Cause Notice is to mandatorily be issued invoking proviso to
Section 73(1) and not merely giving reference to Section 73 for invocation of
extended period of limitation or else the Show Cause Notice would be invalid as
held in Satish Kumar & Co. Vs CCE Nagpur - 2019 (22) GSTL 269 (Tri.-Mumbai).

(vi)  The Show Cause Notice for the period April-September-2014 was required
to be issued on or before 13.11.2019 but the same was issued on 14.08.2020

which is time barred.

6. Personal hearing in the matter was held on 03.02.2023. CA Akshay Bhagat
appeared for personal hearing in virtual mode. He submitted that as may be -
seen from Form 26AS, the works contract service provide to the railways is an
exempt service. The remaining pay"ment of Rs. 10 lakhs falls within the limit of
threshold exemptl;on. Therefore, no tax being payable, he requested to set aside

the Order-In-Original.

s | have carefully gone through the case records, Show Cause Notice,
impugned order and appeal memorandum filed by the Appellant. The issue to be
decided in the case on hand is whether the activity carried out by the Appellant

is liable to Service Tax or not.
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8. I find that the lower Adjudicating Authority in an ex-parte order fbund
that in the ITR for the year 2014-15 of the Appellant, shared by the Income Tax

‘Department, the Appellant had provided services of Rs. 86,04,992/- and Service

Tax including cesses of Rs. 10,63,578/- was not paid by the Appellant.

9. | It is the contention of the Appellant that they have provided services to
Western Railways, Bhavnagar which is exempt under Notification No. 25/2012-
Service Tax dated 20.06.2012 and produced copies of work order No.
WA/BTD/I/C/18 dated 08.06.2012 and No. WA/BTD/C/I/06 dated 08.01.2014
and supplementary work order No. WA/BTD/C/1/02 dated 08.04.2015. In both of

. the work order they have carried out works from 2012-13 to 2017-18 and 2013-14

to 2015-16 respectively. It is evident from Form 26AS and ITR-4 for the financial
year 2014-15 (Assessment Year 2015-16) that they have earned an income of Rs.
86,04,992/- out of which an. income of Rs. 76,04,992/- was from Divisional
Finance Managers Office, Western Railways and remaining income of Rs. 10
Lakhs was from M/s. P. R. Overseas Pvt. Ltd. The services provided to railways is
exempt as per Notification No. 25/2012-Service Tax dated 20.06.2012.

10. | find that the Appellant had not submitted the relevant documents/ data
to the Adjudicating Authority and also not attended the personal hearing before
him. | find that the facts stated in the appeal were not available to the
Adjudicating Authority and he was constrained to pass ex-parte order. The
Appellant had not availed the opportunity of natural justice extended to him by
the Adjudicating Authority and has come in appeal with new facts. Therefore, |
am of considered view that the case should be remanded back to the
Adjudicating Authority, who shall call for all the relevant documents and decide
the matter in de novo by passing speaking order. The Appellant is also directed
to provide required information as and when called upon by the adjudicating
authority. Needless to mention that Order in de novo proceeding shall be passed

by adhering to the principles of natural justice.

11. | set aside the impugned order and dispose of the appeal by way of

remand to the adjudicating authority as discussed above.

12, ordicadl gRI &ol @t 118 3rdiel &1 FAUeRT IWiad aiid @ fHaT S e |

12.  The appeal filed by Appellant is disposed off as above by way of remand.
. geaTfad / Attested /ﬁ}‘
, /\?” 23
(Rra wara f&%)/(Shiv Pratap Singh)
" g (IdieT)/Commissioner (Appeals)
‘ JORICHA

TR
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To, JarF

M/s. Rafikbhai Habibbhai Daudani, :
1, Ambika Nagar Society, Station . TRHHTE gehasy Tz, 1,

Road, Near: Patel Boarding, Botad- | 33T 79N WML, ¥ Ts, dea
364710. AIf$er & arw, diere-364710 |

gfafafd :-

1) HET HGEd, aFG T4 FaT X 09 Sedld 301G Yoh, ISRIA &1, IeAerEe
F SRR &

2) HEd, ] Ud ¥ T TE Fead 391G Yod, HGHIR IFAC,
HIGAIR HT HTETAF FIAATE! gl

3) mmgm,.wgﬁﬁmmuﬁmmaﬁ,wﬁmm'

- FEd &

4) WETH Y, IFG Td Al I T Foord 3cG Yooh, HIGHIR-1 AUS Fl
3RS HIAETET &

\/,5)' S FISA|
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