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Ay F7 AT / '
Daté of Oders. 4 14032023 - A TR A AR/ 17.03.2023
Date of issue: :

ot R wara Rig, smger (srfiew), Tere g T /
Passed by Shri '_Shiv Pratap Singh,Commissioner (Appeals),Rajkot.

HIT S/ FATH A/ TG I Y, TR IeAE oF] FATHY AT CERATR THre /| e/ arrefteTa g SuiA T
ST g aneer & g / ' .
Arising out, of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST /

GST, Rajkot / Jamnagar / Gandhidham:
Tt & aTd! #T 719 UF uar /Name & Address of theAppellant&Respondent :-

JEWEL INDUSTRIES LTD. JEWEL 'HOUSE., 1, BEHIND- TROLLY STATION,, SURENDRANAGAR-
363001

7 smRer(ardte) & sl wr =rfiw Pafrfg ads srfRreT [ wiferEor % wwer ardier ST ST AT g1/
erson i this Order-in-Appeal may file

HHaT ,WWQW@WWW%WW,WWQWW,1944#%358%31?1#3@
fa=r , 1994 1 urer 86 Fdiertr Frfarfere srrg it ot et &

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to: -

mﬁwwmﬁmﬁwmﬂmﬁmw,%ﬁﬂumﬂﬁqﬁwmmwﬁﬁﬁw%,waﬁﬁz, Lo
¥ qaw, 7% fwett, Fr A St iR

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi
in all matters relating to classification and valuation.

ST giteaE 1(a)ﬁmwﬁﬁ%mmwwﬁﬁrﬁmw,ﬁvwwqﬁﬁwwmﬁﬁaﬁ
gftr g fifse,, Rt @, agwmeh o qEmat sgEaTaTE- 3o o § KA H AT TR |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 27 Floor, Bhaumali
Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

arftefir =TT F wer arfie T O A e Ioure e (rfter) R, 2001, ¥ faw 6 ¥ ava Ruffea fg @
T EA-3 T 91T wiedt 3 a5t ey A Anfew | 3 § 9 § F OF 9 % 4, 95l s 4F £t gzt it i s T T
AT, Y 5 AT AT IHY FA,5 AT@ TIC AT 50 AT T TF HAAT 50 1€ T I arfers & w9er. 1,000/ =93, 5,000/- w0
et 10,0Q0/- & 7 Fraffta s aes Y ofY @97 U Rrffra qem &7 AT, et sefista =i f aran F aErs
i F A & i oft e i ¥ 2T ST TEiiE &% 319 grOr AT ST 1Y | /e 3R # | & ft 37 erar
ﬂmmﬁqmmﬂﬁwﬁaﬁunmﬁﬁwﬁwmanmﬁméaﬁx)%ﬁmaﬂa?—r-ﬁ%m 00/- &0 F7 FAutf

ST+ STHT FIAT g7 |/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excise (f%%eal) Rules, 2001 and shall be accompanied a§amst one which at least should be accompanied
by a fee of Rs. 1,000/~ Rs.SOOOé-, Rs.I0,000é- where amount o dutydemand/mtercst‘[penalty refund 1s upto 5
Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form of crosSed bank draft in favour 6 Asst. Registrar of
branch of any nominated public sector bank of the (flace where the bench of any nominated %ubhc sector bank of
1‘ghe 1}1@1{6 \Svcl)]g}'e the bench of the Tribunal is situated. Application made for grant of stay shall 'be accompanied by a
ee of Rs. - .

arfreftr TR ¥ Twar e, i AR, 1994 it aver 86(1) ¥ stadta dEHT Rawaredt, 1994, F faw 9(1) ¥ qgq futfia
T S.T.-5 ¥ =TT SRt # it o weft v 3wF ar7 g sy ¥ fawg sefte F wff It it @y F gy AL (ITH F 0 90
wHTfir BT =TfET) ol =i & FW F F9 OF U F Ava, gt Jared i whw sarer f S TR AT SHTAT,E9Y 5 ATE a7 36
9,5 @@ wI¢ a1 50 e aF oAt 50 W@ wqU & HfAF § 4 wwer 1,000/ ¥, 5,000/~ ¥ sr=am 10,000/~ T FT

ﬁ%m& 7t Wi Hew k) Feiia g i a;}%g fier =rrafRreTor &7 ereT F 'R O F amr o el sh
arﬂ?-ﬁzrmmrff:rwg%ramm@ wﬁraﬁgﬁéaﬂémﬁta{:éﬁ-wimﬂom L1 ﬁmmwmgﬁu

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as grescnbed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
accompanied by a_copy. of the order appealed against (one of which shall be_certified copy) and = should be
accompanied by a fees of Rs. 1000/- whete the amount of service tax & interest demanded & Pena.lty levied of Rs.
5 TLakhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s, more than
five lakhs but not exceeding Rs. Fi Lakhs, Rs.10,000/- where the amount of seryice tax & interest demanded &
enalt%lcvled is more than tg 1 s ru%ees in the form of crossed bank draft in favour of the Assistant Registrar

the bench of nominated Public Sector ] ank of the place where the bench of Tribunal is situated. / Application
de for grant of stay shall be accompanied by a fee o Rs.500/-.
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W fae sfafaw, 1094 1 arar 86 1 39Tt (2) T (24) ¥ st 7 6 e, e P, 1994, % faw 9(2)
9(2A) %fa'gjﬁﬁtﬁ'ﬁ?rmsm-? # i o WAt v IEF | ey, FeEY IETE [ AT A (wfi), FhT seane oo g
it saer #1 afvat dew FE (I & v ufy gwfie g iR 3 Y GTT WETAT Y AAAT IITYF, FET I €

s G | T/
GEIETS T STt ATATRHT A ST 2o T i W 3 A smder 7 9fy of ara § oy et 2nft |
The appeal under sub section é2% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2]{‘&. (2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of whic all be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before %.he Appellate Tribunal,

W . Fﬁmﬂﬁ,ﬁﬁﬁumsﬁwmmﬂﬁwﬂrﬂw(ﬁ&) % i refteit ¥ wrever § T Ieqrg e AT 1944 F Ay
35U & sfata, ST i faeity wfafaw, 1994 4 g 83 F st ST F1 of Ay fi w2, 3w AR F vl ey srfior i
ST A THT FAT /T F A7 % 10 7F2era (10%), ST /T O Saiar T &, ar qwian, s= e st fafim ) 5
STt {3 S, aﬁ%ww?mwﬁmwmhmwmm#maﬁ .

FeT ITE % UA JATHT F A0 “HT Fvg 70 o 7 Frey omfrer

(i) g 11t F sfadta @

(i) e AT Fit o 7 e afir

(idi) e s Tt F fraw 6 F st 3w oy .

- awrd 7g & w7 gy F wraww sty (@ 2) sffwr 2014 ¥ awow & oF Al sl s F wwe R

T 3w S S AR At g '
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lic
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D; -

1) amount of erroneous Cenvat Credit taken;
(1) amount t;})layable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall nc;tf silgplg to the stay aRph'cation and appeals
of the

pending before any appellate authority prior to the commencement inance (No.2) Act, 2014.

© ARG TLFT EicEo i
Revision application to Government of India: ) .
TH A4 AT Ao Ffertaa et #, Fdtg I ge afaftaw, 1994 $ g9 35EE ¥ waneis F detaeraT afiy,
AT HHTL, TTE draeyy $hre, faer savers, aorea v, avft i, sftaw $g wem, g wnf, 7€ fRwh-110001, 1 fmar
ST | EQ | :

A revision %pphcatwn lies to the Under Secret to the Government of India, Revision Application Unit,
Mlmsuiy of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid:

Tf2 wrer 3 faeft F WA, ST AFET (AT HIe ) et RIELRS %W%@mwmmﬁﬁ

et T e gg THY ST G UTOTHA F 1O, I7 T WET U2 o mgm%mw T, FTCET 4T et
¢ ST g /AT F qhETT q‘rug #/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage

whether in a factory or in a warehouse kU '

() e aee Rt g A dr A Rt e < e FRETT i e a6 e o rfy e e e ¥ g (Ra) 3 A i
ST T F arg et T O & w1 Fata f wft #) ) "

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

(ii) 7f% TeITE o 7 A U BT wied F are, v ar 1 e FRata B mar &) i
In case o;]zods exporﬁa;g outside India export to Nepal or Bhutan, withoutgpa/yment of duty.

(1

i ?f&ma‘miﬁmﬂ D & form o1 =t wéte o sfafiay va zas Al wraamst F qeq w7 78§ s 0 e
= ?(M)%mgM(wﬁ,wg ﬁm%g %m%ﬁnﬁaﬁamwﬁﬁﬁ)wma%ﬁ ﬂflg"g
Tl

Credit of any duty allowed to be utilized towards paiym_ent of excise duty on final products under the provisions
of this Act or the'Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed tinder Sec. 109 of the Finance (No.2) Act, 1998. -

(v) I sraRe A A oAt goT e EA-8 ¥, 9 1 Fsia sered g (e w2001, ¥ fw 9 ¥ st R g o
AT F HATT 5 3 WG F S(@d H AT AT | SULIE HASA 55 879 o A=97 F qyfrer saer 1 &Y gfai dew £ arh =iz am
& Falg IS OFF Aataw, 1944 #7 o 35-EE ¥ 789 fuifa ge 1 seraft F 9w F 9% . TR-6 #t wfe derw $t s

|
The ab{)ve application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be g}:pealed against is
communicated and shall be accompanied by two_copies each of the OIQ and Order-ln-ApéJe . It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under, Major:Head of Account. .

(vi) WW%WW% oo Y STt s | ) ' X
a‘aﬁ‘mm@c‘ggm mwﬁw@ﬂ%ﬁmﬁmw-ﬁwﬁ?ﬂ% ST ST AfE Herr W UF dTE w9d § S4T=r 2 v e
1000 -/ T yrar= Enyl .
The revision ag lication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less an %s.' 1000/- where the amount involved is more than Rupees One Lac.

D A T e § EIct UYL § qT Tl g AEq F I 1 R o gy s A T
e ﬁ%@%ﬁﬁgﬁgﬁwﬁﬁmﬁw@m%%ﬂ Wﬁ@aﬁﬁ%ﬁ ?ﬁc?m@s?:
if the order covers various umbers of order- in Original, fee for each O.I,O. should be paid in the aforesai

manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh feg of Rs. 100/- for

each.

(E) TATEAT AT e stEtaw, 1975, F qqgdl-1 F a6 g9 98 ud wee e B gt o Fuifa 6.50 s A
RIBIEEE fefere = | ;
One copﬁf apphcau%TgTor 1.O. as the case may be, and the order of the adjudicating authority shall bear a

court feeé stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Aet:glg'?s, as amended.

(F) Wsw,ﬁwm?ﬁﬂwmwwﬁww(wﬁﬁ)ﬁmﬁ, 1982 # aftta wd =1 wafag wra=t Fr
aftafera & arer st 1 o ft eqr sl g srar 21/ E s _
Attention is also invited to the rules covenn}g these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

(@ wwﬁuaﬂm@%%@gﬁwﬁﬁmwﬁmmﬁmmtmwwm
www.cbec.gov.in | ) i

For the elaborate, detailed am{ latest Emvisions relating to filing of appeal to the higher appellate authority, the,
appellant may refer to the Departmental website www.cbec.gov.in.
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:: 3rdfer 3meer / ORDER-IN-APPEAL ::

- M/s. Jewel Industries Ltd., Surendranagar (hereinafter referred to as
“Appellant”) 'Ihas filed the presént Appeal against Order-in-Original No. 21/2021-
22 dated 12.10.2022 (hereinafter referred to as ‘impugned order’) péssed by the
Assistant Commissioner, Central GST Division, Surendranagar (hereinafter

referred to as ‘adjudicating authority’).

L The facts of the case, in brief, are that the Income Tax Department

shared the third party information/ data based on Income Tax Returns/ 26AS for

the Financial year 2014-15 of the Appellant. A letters dated 16.10.2018,
30.06.2020 and 07.07.2020 were issued by the Jurisdictional Range
Superintendent requesting the Appellant to provide information/documents.

However, no reply was received from the Appellant.

1. In absence of data/information, show cause notice dated 24.09.2020 was
issued to the Appellant demanding Service Tax and cess to the tune of Rs.
22,248/- under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as
‘the Act’) alongwith interest under Section 75 of the Act. It was also proposed to
impose penalties under Section 78, 77(2) and 77(1)(c) of the Act upon the
Appellant.

4. The adjudicating authority vide the impugned order confirmed Service
Tax demand of Rs. 22,248/- under Section 73(1) along with interest under

'Section 75 of the Act, imposed penalty of Rs. 22,248/- under Section 78 of the

Act and also imposed penalty of Rs. 1,000/- each under Section 77(2) and
77(1)(c) of the Act.

9 Being aggrieved,' the Appellant has. preferred the present appeal on
grounds that the entire amount of Service Tax alongwith interest and penalty
equal to 15% were paid prior to the service of Show Cause Notice and the same
was intimated to the Adjudicating Authority as per Section 73(3) of the Act.
Therefore, there was no requirement of any Show Cause Notice at all and thus,
the Show Cause Notice is illegal and deserves to be set aside. The impugned
order confirming the Show Cause Notice is equally bad in law and deserve to be
set aside. There was a small mismatch in S.T.-3 returns and income-tax returns/

26AS. It is not a case that there was any mala-fide on. the part of the Appellant

‘therein or there was any fraud, collusion, willful mis-statement or suppression of

facts or contravention of any of the provisions of Service Tax law with intend to
evade payment of Service Tax. No such allegations made in the Show Cause
Notice or impugned order. Without prejudice to ‘submissions, even if it is

assumed for the sake of argument, without admitting that there was any fraud,

. collusion, willful mis-statement or suppression of facts or contravention of any

“ /ﬁ.
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of the. provisions of Service Tax law with intend to evade payment of. Service
Tax, then also as per 2" proviso to Section 78, where Service Tax and interest is
paid within a period of 30 days from the date of service of notice under Section
73(1), the penalty payable shall be 15% of Service Tax. As could be seen from
the1r letters and challans annexed with appeal the entire amount of Service Tax
w1th interest and 15% penalty were depos1ted even prior to the service of Show
Cause Notice in terms of 2" proviso to the Section 78 and therefore, there was
no requirement of service of any Show Cause Notice at all because there could
not have been any further penalty. Thus, the impugned order deserves to be

quashed and set aside.

6. The matter was posted for hearing on 22.02.2023. Advocate Devashish
Trivedi appeared for personal hearing on line virtually and submitted that the -
Appellant had paid the entire amount with interest before issuance ef Show
Cause Notice and informed the Adjudicating Authority vide lette'r dated
07.10.2020. acknowledged by Adjudicating Authority on 09.10.2020. Despite this
they were served with the Show Cause Notice, which was replied by them on
15.03.2022, acknowledgement dated 16.03.2022. However, again the
Adjudicating Authority confirmed the demand in an ex-parte order ignoring the
facts and submissions. He requested to set aside the Order-In-Original waiving
the requirement of pre- depomt as the same had already been madeé prior to the

Show Cause NOtICE

7. | have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. The main issue to be decided in the

instant case is whether the service provided by the Apoellant is taxable under

-
<

Service Tax or otherwise. On going through the impugned order, it is on record
that there was a mis-match of figures between figures reflected in S.T.-3 returns
and Income Tax Return/ Form 26AS. The Appellate produced copy df letter
dated 07.10.2020, addressed to the Adjudicating Authority, which was received
in the office of the Adjudicating Authority on 09.10.2020, wherein the Appellant
has submitted that tne Show Cause Notice dated 24.09.2020 was received by
them on 29.09.2020. They have paid Service Tax of Rs. 22,248/-, interest of Rs.
19,933.60 and 15% penalty of Rs. 3,337.20 under proviso Section 78 of the Act,
totaling to Rs. 45,519/-. The Appellant also produced copy- of challans

evidencing payment of Service Tax, interest and penalty made by them.

%8. In the backdrop of above, it is evident that the Appellant has paid the
entire demand of Service Tax with applicable interest and 15% penalty under
Section 78 of the Act. Thus, the Appellant paid the demand, interest and penalty,
within 30 days from the date of service of the Show Cause Notice and hent:e they

have rightly paid the 15% penalty under Section 78 of the Act. The relevant

W Page 4 of 6
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- excerpts of Section 78 is as under:

Appeal No: GAPPL/COM/STP/2963/2022

& SECTION 78. Penalty for failure to pay service tax for reasons of fraud, etc. — (1)
Where any service tax has not been levied or paid, or has been short-levied or short-paid,
or erronepusly refunded, by reason of fraud or collusion or willful mis-statement or
suppression of facts or contravention of any of the provisions of this Chapter or of the
rules made thereunder with the intent to evade payment of service tax, the person who
has been served notice under the proviso to sub-section (1) of section 73 shall, in addition

; to the service tax and .interest specified in the notice, be also liable to pay a penalty

» ; which shall be equal to hundred per cent. of the amount of such service tax :

Provided that.......

¢

Provided further that where service tax and interest is paid within a period of thirty days

of—

the date of service of notice under the proviso to :

(i) sub-section (1) of section 73, the penalty payable shall be fifteen per cent. of such
service tax and proceedings in respect of such service tax, interest and penalty shall

.be deemed to be concluded;

. (ii)the date of receipt of the order of the Central Excise Officer determining the amount
of service tax under sub-section (2) of section 73, the penalty payable shall be twenty-five
per cent. of the service tax so determined :

~ Provided also that the benefit of reduced penalty under the second proviso shall be
available only if the amount of such reduced penalty is also paid within such period :

Thus, the Appellant complied with the proviso to Section 78 and hence the
proceedings should have been deemed concluded. However, it is on record that
the Adjudicating Authority has not taken on record the letter dated 07.10.2020
filed by the Appellant. The Appellant has also submitted reply to Show Cause
Notice vide their letter dated 15.03.2022 received in the office of the
Adjudicating Authority on 16.03.2022 which has not been taken on record b): the
Adjudicating Autﬁority and pas;sed ex-parte order.

o Sincé the Appellant paid Service Tax with applicable interest and 15%
‘penalty under Section 78 within 30 days from the service of Show Cause Notice, |
hold that the proceedings in respect of such Service Tax, interest and penalty
are concluded. | upheld the impugned order as far as confirmation of demand of
Sefvice Tax, interest and 15% penalty under Section 78 of the Act and | order to
- appropriate the Service Tax, interest and 15% penalty already paid by the
Appellant. | éet aside .the impugned' order for imposition of penalty under

Section 77(1)(a) and 77(2) of the Act.

10. It is pértinent to note Here that even though the reply to Show Cause
Notice was given by the Appellant with evidence of payment of Service Tax,
. . - interest zind penalty, the' Adjudicating Authority did not bother to take on record
and Wént on to pass the ex-parte order. Such carelessness and negligence on the
part of Adjudicating Authority is uncalled for as it leads to unhecessary litigation

besides harassment of the taxpayers and should be avoided at all cost.

Page 5 of 6
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11. mmﬁﬁ@mmmmma%mm% |
1.  The appeal flled by Ap gellant is disposed off as above. -

geste ,
| CHA(Rre wama ﬁ%’)/(S!ﬁ’]';-p Singh), -

# a;_:}t%f—?{ [T %ﬂ'g'ﬂ-?f (EHtﬂT*I')/Commlsswner (Appeals)

By R.P.A.D, CGST Appeais, P -

To, Har #,

M/s. Jewel Industries Ltd., Jewel 3. 3T S3E, SR 1 o

House 1, Behind Trolly Station, F&m S 1 'i e ,' Bk

Surendranagar-363 001. Y <363 001 |

1) AT HF, aﬁﬁﬁmmﬁ\mﬂmaﬁ,wm,mﬁﬁ
SR | ; g

2)maﬁmwﬂmwvammam HIGAIR ITYFATEL, aqmmﬁaﬁ’r
Iaeds FRAEE! gdl

3) 37U Y, a?awammuamvmaw maamaﬁmwmmé‘r
gl ;
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IHaeTE HREE! gl
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Page 6 of 6



