
ffi
ffi.,mo*

'IumrEt

: :argr (*ftw) 61 6rcFd{,T< g{ i-qr srdf (M{ sfrr< {6: :

O/O THE COMMISSIONER (APPEALS), CST &CENTRAL EXCISE

Eftq a-q,ff C{ fr rq-{ I 2nd Floor, GST Bhavan

}q +1S ft.r +s / Race Course Ring Road r-sh qqn

iT"rqifd / Raikot - 360 001

Tele Fax No. 0281 - 2477952/24+ t t+zEmail: commrappl3-cexam{@nic.in

<Fnr€-smq.ff.Ertr

Appeal ,4ile No.

DIN- 20230364SX0000888DF8

6

G APP Lt COM I ST P I 129 63 12022

ao w?* d /
O.l.O. No.

2tD021-22

ftqiq/Date

10fizt2022

3ifi-q q?qr t@I(Order-ln-Appeal No.):

BHY-EXCUS-000-APP-092-2023
ifl?rr6rft-{i6l
Date ofOrder: r4.03.2t23 11.03.2023

ff Rr+ rcrr fifq, ans-fi (3{ftq), rrwo}a am wfoc /

Pa.ssed by Shrl,Shlv Ptatap Singh,Commissioner (Appeals),Rajkot.

lrc{ qrg6/ d3s qr{s/ scrgs/ FtFrqi qrgF, t-*{ 3-ffr< {6/ tcrfi/q-< qi+{rri(,rrm4it / qrfirR / Ti$srcl Aro sT{Rfu{

art 1a aftn t qkt: I
Arising ou\ of above mentioned OIO issued by Additional/Joinvoeputy/Assistant Commissioner, Central Excise/ST /

cST, Raikot / Jamnagar / Gandhidham:
qffi*cffi 5r {rc \Ei sm /NaEe & Addrcss of tleAppellont&ResPondent :-

JEWEL INDUSTRIES LTD. JEWEL HOUSE,, 1, BEHIND. TROLLY STATION,, SURENDRiNAGAR-

qrts'Gffilftq/
Date ofissue:

Y

(A)

363001

ss nacrtq+fl t qftfr +€ qft f+HFfrT rtr+ it gq-{fi vrffi I slQ-6.vr * F{er .{+d 4{ 51 qFdI ftr/
;;" - ' '""t"L" - ..oi"u.a Bv this order-in-Appeal may file
an"appeal to tre appropriate afthority in the fouo-wrnB way

{tqr pr;+ .tdtq sqrq {Fa qi n-{F{ {fi-dtq qrfiD-qrol + eR {qi{, ir+t{ T{rE cIfi {ttti{q .19'14 +i urfr 358 + 3fiifd ('ri

G-{ dfuft{{, 1994fftrr186 Ff|tt ffifut o,rt # qr rrff t r/

Appea.l to Customs, Excise & Service Tax AppeUate Tribunal under Sectjon 35E} of CEA. t944 / Under Sectjon 86

ofihe Finance Act, 1994 afl appeal Iies to: -

"+ir.* 
q:*i-. t 

"-A"o 
rff qrqn ffqr {-', t41q rtcrfi o.€F G t{o'( arffir qr{r&61or ff Bitq +6, t€ -1fu n 2, q11'

t. 5rr, ii ffi, d # qrff qQq r/

The special bench of custolc.s, Excise & service Tax Appellate Tribunal of wes! Block No. 2, R.K. Purao, New Delhi
in all'ilatters relafrng to classi.Ecauon ajrd valuation

3r+s cfta{ ttat it <-mq 'rq 
qffi h r<r+ r}e {ff q++ ffcr {Fs,+*q ricrE rli" cr{ t{r6( 3{ffiq qrqTfufitsr tft*.)fr

qBq ffiq ff dr,;trfu a-q, ;Eqrft q.a-{ arsrat qflewr<- : z. . t {i ff orff qrRq t I

EffS,^Exi*"1&gl"iflJ""if#.31.".b"dffi,;'.BtysFf,f""i3%",#,fl8x?Y$;ltg"#fltc#*#16'no'i""I-'' 
Bhlumari

qf4q qrqrftrfi(lr + wH {ff{ e-+({ s'ri + ftq adq sETq q"6 (srfi-m)M, 2o0 1 , + ft{c 6 + trflI-d- ftutft{ BC rrt

cr{EA-3+qr(rffiltdFiflqrarqrBqrr+rt*rc}6c(dvRitl.. 'v-6tvtrr<q+fiffi,1trIqTTJI{ffi-r#rr. rqrr S qre qr sq.t rq.S qre rq{ ir bO erc qq rr.tq-+r SO rrq {qq + {firdt t FqeT: 1,0^OOi- 6c}. 5,000/- 6tIi

"icEr 
io-obol- fii m ftutR-r qqr !16 ff vF iqr 6}r frutR-t t1-< 1 5'r+n. ii't-d 3iqHtc qr{filrs'sr +I arcI 6 q-68+

ffi#tH Xmm$*+ *ffi H#=# Ew -H ms*su **H'ffi
clt{ qqr s'c{r EIrn l/

r,':sTffi;ffi-t{iiqf;g;:H'j*+tr**t'H^--ffiflH1,ffi'*ff'#
fee df Rs. 5O0/-

3{ffffiq qrqlQ-6.{!r * E'qer 3{ff{, G- qEft{c,1994 ffrrlr86(1) + 4-{-44 B161^# 1p94, +.ftq-c a(O.+ Tt4 fuift4
,*- s.r.-i t "" ret t +}#s+lftG s"+ "* fr" #"+ d+ 

'iQq 
+'Tt t 3r'ff rft llTq t rii-r +t (ft+q-* 9t

ffid;,ffii,tr"+*#+**c""ftiqrq,rAFr.6rFctu ,ar++t'r.+'-1r.rTqr.{cfqr'"cq^s^qrqqIrq+
*.q.s nrq. nq( qr 50 q rqq n "**io' 

*d. *i t'a'q. t ryir: t,qoo/- Fc+. 5,ooo/- Fc+-I.rdr 19,000{- {qi 6r

ffiu, Hffi ffi , ffi .w+ffi,S$ +ffi.+ffi
;ffi"#d;+,"S',;iii #t ;q'ftniiii+ qt&i tat ht€-cr*qm soti- {cqFI Mt-{ sltrqm 6rn A'n r/

(in)

(Li)

(B)

(i)

>l



(il Rir qftftry,lSS+ ff Em 86 + sc-ur(rii} (2) \Ei (2A) +iiTt(<fffrrff qfte, t-+rm ft{[{rff, 1994, + FfqT 9(2) C{9(2A) + i-ed Fuffud {rr S.T. -z t ff qr q+'ft G ret rr+ :rrgr, i*a r<r< $+ qq-{ qrg6 (qffq), +diq -8 .
1!r "lrt t 1ft"t -rygt {5+ + <-+ $ rrrfta iln srBqf Crr {ry+ sr.r'r6rq6 qrgt .rq+r scrrtr, n*c rer.E crqiqirFfir, ;Fr lFtTittq qllrftrf{lr $I qr+fi <S 6(i 6r Rt{r a} srn sn?rr ff cft fr qrq i dq[ a.cff ffi r'The appeat under-sub secrion {2) and_ {2A)-of the sectjon tj6 t},e iir,"r,"e iir'i.iil, .h:i dJaed in For sr.7 as

ii%TgH3lilf:t.3El#,J*,3[r3]"i";-a*s5iil%"s1:,""f.,,*-?",i]i*,6a#:i"um#]r,;,r,i."i*fi
E:"rJLHS"",".?r","5*""str[I"a)t3rry"J+..n",:t"-,ufmt*qimEi;*i6ll,?E1.rt_r";ili""# &";:,Eitv

. 
qrrr 05, a-<r+ 

-rer<_efq 
g{ n-{rfr fi1ttq qrtfd-([r (a.+e) + cfi {ffi h qrr+ t'Mq TqR {f;6 x&fiqq .1 944 ff En r' 35qs* 3i.{-d, fr # Gffiq qeRqq, 1994 ffqnr83 + ni-.td +{'-. +l * {'{fl rr{.t, rs qr};tyft 

"ff-.no "O-.* 
+

sr{fq rrt crq e-qrq ,J6/+{r 6.-ciT + 10 cFff (tO%), {{ ciT \r{ 5rt+r e*rea tr, 
"r 

wtm, cq Arqrr {qhr ffi *. +Tyrrr+ frrr wq, <ri ft rq srfi * Bi l-( qm ft qri Erff {Ekd t{,rft ae m-}c Fco t {#6 a'i,
iffiq sicrq- Tq -\'{ iqm. t .rqiid ,{iT frC rrC ,16" t Ae crlFi{ i - " '

{i) slr'r 11 f,r i dn{-c r+;q
(n) *{+e eqr ff * n{ Td( trft(in) ffiewrlMift{F6 +Bi tr?q.rq
- e*t rq 1* * rm * qrqqr{ ffic ((' 2) qfuftqq' zota h uru t X{ ffi w6-dit crffi t vq}T R-qr{rfi-{

For an appeal to be Eled before lhe CESTAT, under SecEon 35F of l}re Central Excise Act, 1944 wtuch is atsoma-de apifisable ro Service Tsx und€r sectiori 6JoittriFinaniJ Act" I'994; an ;p;;;-u-s;j"-lffriJ ;;a?;;h""fi"
belore Lhe I nblrnal on paj/ment of l0olo of the duty demanded where duty or duti and p-enalw are in dii;ute. ",Denalw. wnere Denaltv alone rs rn dtspute, provided the aoount of pre:deposit" payatile worlld be subj'ect tb aaeiling of Rs. ldCrore"s,

Under CeDtra.l Excise and Service Tfi, "Duty DeEanded" shall rnclude , -*
(t) amount determined inder Secdori ll D:(ri) a.mount of erroneous Cenvat Credit takeh:
l+) amounl payable under Rule 6 ofthe Cenvat Credit Rules

. - pJoyrded turther -that the_provisions of this Section shall not apply to the stay applicstjon and aDoealspendrng belore 6ny appelate authority prior to r}le coEDenceaent of r_66 Finaace (No:21 Atr,20l4.

IR^qrc + RidI T{qr<} rrrn t, 16 p.rn_Rifi cra6l ffi +rtgri t isn W :n rrnrrq * et<n qr ftiff rq qrcc6 ct ft,
FF'St \r+ Ttr( r8T fi flr{ fsr. rfc.qra.rf{ + Et |{, qr E l ii3rr rf{ rt qT {srrqE qrd :F yds.q h ?trn, Gfr +rrcn zr E;4rr Tsr{ T6 q qr{ + Ttrs]-{ fi qr{i qt/
Ll tarsg oI gly losP oI Soods, where the loss occurs in Eanslt EoD a facrory to a ivarehouse or to anorher factoljo{ trqfi one 'warebouse to anolher during the course of processrng of th'e goods in a warehouse oiin .Grag.whether ln a tactory or m a warehouse

q.rrd h {rEr E{l 1Tg qr ** ;ir fur rr G cr{- s Aftqiq c sTtr 6i cr{ cr qt rr+ EdI{ Tsra ll-i6 t qr. 1e*1 t rr*; *,i qrc+ q <ra. ffi rrg qr dfa +} fua ff rrfi it I -
Ln case.of rebate o[ duty of excise on goods-expongd to any country or teritory outside India of on excisablemakrral used m Lne Eanulacture oI ule Boods whch are exportecl to ary countfi or territory outside Jndta.
qn qgrq crq 6r qrr n i+s is-{ qra{ + Erf,(. {crf, {r rren + qrq r+{rd r*ar rm?t /
In cas€ ofgoodstxponed outside Indiatiport to Nepal or Bhuran, wrthout-p5;,'ment of duty.

1ftfuarrq<ha+rc+{q6trdrrtF{qnq&h{retq3Tftft[q1r;iFetAft-{xwardarrrcr<firrgtm{frrr<yr
cr {rg-tfi (3{g1-{) + am tlrf, qtttiqc ({.2),t998fiur.r109 + EFr frT{ffrr{ ftq {q{r qqrqrEft !, qr ETE I rrFr fhII
qqtr/
CIedit of any d_.ury-allowed tg be utilized towards payment of excise duty oD 6nal oroducts under ttre orovrsions
oI Ltus Act or the Rules made there uqder such oid-er is passed by t}leCommissibner (Appesls) on oi aher, the
date appointed trnder Sec. 109 of the Finance (No.2J Act, 1998. '
Tc-irm3nt{frArfucq{iwrEA-8it,drfr*:*qrqr<<qrc6t{fra)M.2ool.hG'(q9+q?r,l-(RfifrEB.efl
.{A!T} d}qq t 3 rtq+3iffi+ilffvrfrqrs.r};qr+<<+sri{;i{A,i43r+{BIG,TffAcftqrrrq-.rftqr$ilBc'r fl-r
f,r Sr rtrr< rr.6 uftftm, 1944 ff ffi{r 35-EE + a-qr ftrifi-{ rfqff r<rarfr + qrcr +at F(TR-6 ff cft riTtr + Tr{r
flrBct /
The abpvejlpplica-ti-o-n shel.l be Eade tr dqplicate m Form No. EA-8 as specified under Rule. 9 of Central Excise
(Appeals) Rtlqs, 2OO_l within 3 Eonths Eom Lhe date on which the drder sousht to be'aDDealed aeainsi is
eo'iimurucatqd and shall be ?cqoEopanied by two copies each of the OIO a.nd OrdEr-b-Aooeal.'lt should dso be
accompanied by a copy of TR-6 challan evlaencin8'paymenr of prescribed fee as prescribed undai Sactib; 35-
EE ofCEA, 1944, unde4Major,Head ofAccount.

r+trror f+a+srq ftrftfucffir rtnrff ai-ffflft 6 rrfrqrBu r

Iti- 1e-{ .tc C{ qe -Eq qI lrrft +t fr'fr =rc 2oo 7 - ar 5nrn Eirr qrq irt{ cR ian -6c ('6 firq 6cq + tardr Er ir Fct
1000 J6rtrr r{ttclqrqr
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sFqFft 6.+ qrc ffi # str fr tqn qrfffia fr'qr rrar lr I
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sg {ffiq cffi $t qq{-flfud r{+ t dafud qrE{, Eqd dR rft{dc yrc}rrfr h frS, 3iftnfr B.l{Fftq +{qrr.
www.cbec.sov.in sl ?lr rr$t ? I /
For t-he elaborate, deta4ed-ard latest provisions relating to Eling of appea-I to the higher appellare authonry, the
appellant may refer to the Departmental website www.ctec.gov.-ln "
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:: 3T+iT 3netr / ORDER-IN.APPEAL :I

M/s. Jewel lndustries Ltd., Surendranagar (hereinafter referred to as

"Appetlant") has fited the present Appeat against Order-in-Originat No. 21 /2021-

22 dated 12.10.2022 (hereinafter referred to as'impugned order') passed by the

Assistant Commissiondr, CentraI GST Division, Surendranagar (hereinafter

referred to as 'adjudicating authority').

7. The facts of the case, in brief, are that the lncome Tax Department

,shared the third party information/ data based on lncomeTax Returns/ 26A5 for

the Financial year 2014-15 of the Appettant. A letters dated '16.10.2018,

30.06.2020 and 07.07.2020 were issued by the Jurisdictional Range

Superintendent requesting the Appettant to provide information/documents.

However, no repty was received from the Appel[ant.

3. ln absence of data/information, show cause notice dated 24.09.2020 was

issued to the Appettant demanding Service Tax and cess to the tune of Rs.

22,248/- under Section 73(1) of the Finance Acl, 1994 (hereinafter referred to as

'the Act') alongwith interest under Section 75 of the Act. lt was atso proposed to

impose penatties under Section 78, 77(7) and 77(1)(c) of the Act upon the

AppeItant.

4. The adjudicating authority vide the impugned order confirmed Service

Tax demand of Rs. 72,248/- under Section 73(1 ) atong with interest under

Section 75 of the Act, imposed penatty ot Rs.22,2481- urider Section 78 of the

Act.and atso imposed penatty of Rs. 1,000/-.each under Section 77(7\ and

77 (1)(cl of the Act.

5. Being aggrieved, the Appettant has. preferred the present appeal on

grounds that the entire amount of Service Tax alongwith interest and penatty

equal to 15% were paid prior to the service of Show Cause Notice and the same

was intimated to the Adjudicating Authority as per Section 73(3) of the Act'

Therefore, there was no requirement of any Show cause Notice at atl and thus,

the show cause Notice is ittegat and deserves to be set aside. The impugned

order confirming the show cause Notice is equatty bad in taw and deserve to be

set aside. There was a smatt mismatch in S.T.-3 returns and income-tax retrirns/

26A5. lt is not a case that there was any mata-fide on the part of the Appettant

,therein or there was any fraud, cotlusion, wittfut mis-statement or suppresslon of

facts or contravention of any of the provisions of Service Tax law with intend to

evade payment of Service Tax. No such attegations made in the show cause

Notice or impugned order. without prejudice to submissions, even if it is

assumed for the sake of argument, without admitting that there was any fraud,

.cottusion, wittfut mis-statement or suppression of facts or contravention of any,> qgrx

,fr
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of the. provisions of Service Tax taw with intend to evade payment of. Service

Tax, then atso as per 2nd proviso to Section 78, where Service Tax and interest is

paid within a peribd of 30 days from the date of service of notice under Section

73(1), the penatty payabte shatt be 15% of Service Tax. As could be seen from

their tetters and challans annexed with appeat, the entire amount of Service Tax

with interest and 15% penatty were deposited even prior to the service of Show

Cause Notice in terms of 2nd proviso to the Section 78 and therefore, there was

no requirement of service of any Show Cause Notice at a[[ because there coutd

not have been any further penalty. Thus, the impugned order deserves to be

quashed and set aside.

6. The matter was posted for hearing on 22.02.2023. Advocate Devashish

Trivedi appeared for personat hearing on line virtuatty and submitted that thE'

Appettant had paid the entire amount with interest before issuance of Show

Cause Notice and informed the Adjudicating Authority vide lettei dated

07.10.2020. acknowtedged by Adjudicating Authority on 09-10'2020' Despite this

they were served with the Show Cause Notice, which was reptied by them on

15.03.7022, acknowledgement dated 16.03.2022. However, again the

,Adjudicating Authority confirmed the demanf, in an ex-parte order ignoring the

facts and submissions. He requested to set aside the Order'ln -Original waiving

the requirement of pre-deposit as the same had atready been madd prior to the

Show Cause.Notice.

7. I have carefutl,y gone through the case records, impugned order and

appea[ memorandum fited by the Appettant. The main issue to be decided in the

instant case is whether the service provided by the Apoettant is taxabte under

Service Tax or otherwise. On going through the impugned order, it is on recori '

that there was a mis-match of figures between figures reftected in S.T.-3 returns

and lncome Tax Return/ Form 26A5. The Appettate produced copy of letter

dated 07.10.2020,addressed to the Adjudicating Authority, which was received

in the office of the Adjudicating Authority on 09.10.2020, wherein the Appeltant

has submitted that the Show Cause Notice dated 24.09.2020 was received by

them on 29.09.7070. They have paid Service Tax of Rs' 27,248/ -, interest of Rs.

'19,933.60 and 15% penatty of Rs. 3,337.20 under proviso Section 78 of the Act,

totating to Rs.45,519/-. The Appe[tant also produced copy of chatlans

evidencing payment of Service Tax, interest and penalty made by them.

8. ln the backdrop of above, it is evident that the Appellant has paid the

entire demand of Service Tax with applicable interest and 15% penalty under

Section 78 of the Act. Thus, the Appettant paid the demand, interest and penatty .

within 30 days from the date of service of the Show Cause Notice and hence they

have rightty paid the 15% penalty under Section 78 of the Act. The relevant

4
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excerpts of Section 78 is as under:

the dote of service of notice under the Droviso to

SE,CTION 78. Penolty for foiture to p.ay. service tax for reosons ol fraud, etc. _ (t)
where ony seMce tax hos not been tevred or pord, or has beii short-re*ed oi snortpoia',or erroneously refunded, by reason of froud or collusion or wiltfut mis-stotement ir
suppression ol focts or controien.tion of ony of the proisions of this Chapter or of therules made thereunder with the intent to evacre poyment of service tox, tne persoi ini
hos been served notice under the proviso to sub-sec[ion 1t1 o1 section il'siii,'ti 

"Jdxtiito the serice tox ond interest specified in the notice, be'atso riobte to pay o pinilty
which sholl be equol to hundred per cent. of the omount of such service tox :
Provided thot. ......

Provided further that where service tax ond interest is poid within o period of thirty days
of-

(it sub-section ( 1 of section the oenoltv oovoble shall73 be f Der cent. of such
servtce tox ond tnqs ,n re t of such service tax, in terest ond Denol tv shall

deemed to be concluded
. (ii)the dote of receipt of the order of the centrot Excise officer determining the amount

of service tox under sub-section (2) of section 73, the penalty poyoble shott be twenty-five' per cent. of the serice tox so determined :
Provided olso that the benefit of reduced penolty under the second proviso sholl be
ovailable only if the omount of such reduced penolty is atso poid within such period :

Thus, the Appettant complied with the proviso to Section 78 and hence the

proceedings shoutd have been deemed concluded. However, it is on record that

the Adjudicating Authority has not taken on record the letter dated 07.10.2020

fited by the Appettant. The AppeLtant has atso submitted repty to Show Cause

Notice vide their letter dated 15.03.2022 received in the office of the

Adjudicating Authority on16.03.7022 which has not been taken on record by the

Adjudicating Authority and passed ex-parte order.

g, Since the Appettant paid Service Tax with appticabte interest and 15%

'penatty under Section 78 within 30 days from the service of Show Cause Notice, I

hotd that the proceedings in respect of such Service Tax, interest and penatty

are'conctuded. I uphetd the impugned order as far as confirmation of demand of

Service Tax, interest and 15% penatty under Section 78 of the Act and I order to

appropriate the Service Tax, interest and'15% penatty atready paid by the

Appettant. lset aside the impugned order for imposition of penatty under

Section 77(11(a) and77(U of the Act'

10. lt is pertinent to note here that even though the repty to Show Cause

Notice was given by the Appettant with evidence of payment of Service Tax,

interest and penatty, the Adjudicating Authority did not bother to take on record

and went on to pass the ex-parte order. such.carelessness and negtigence on the

part of Adjudicating Authority is uncatled for as it [eads to unnecessary titigation

besides harassment of the taxpayers and shoutd be avoided at atl cost.

n
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'11.

11.

r{M il{r {d d rr{ o{fi( o.r FqcEI gq$fi rtF t fu-qr qim B t

The tTited by ant is disPosed off as above.

qn. ote. /R.S.BO RICHA
1ftra rarr ffirX

-4t"--)
Singh),

: Orqr6 1frfia)/Com missioner (Appeats)

4yn4
Shiv PrdtaP

a R.P A.D. L.-- ,

sftfrfr:-
, 5t" 3]gtr4, srq q?i d-qr * o'1i a;dr+ 3iq|E er6'' 5*ra ar*' sldffirqr{ 6i

ila-+rtr Fgt
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